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Apportionment of the obligation to pay taxes is a subject of significant complexity that 
demands as much separate consideration as any dispositive provision in a will. Federal, state, 
and even local wealth taxes, plus any income taxes incurred during estate administration (and 
possibly an appreciation estate tax imposed by virtue of the decedent’s death), easily can 
consume well over half of a decedent’s wealth, making the provision directing payment of 
these liabilities as important as the balance of the estate plan. Yet many estate planners 
regard this provision as boilerplate and give little (if any) individualized attention to it. This 
material is designed to illustrate that this lack of attention is a prescription for error. 

Tax Payment Burden on the Residue 
Under Internal Revenue Code §2002,2 the initial obligation to pay the entire federal estate 

tax imposed on a decedent’s gross estate (probate and nonprobate property alike) rests on the 
decedent’s personal representative, regardless of the fact that certain assets includible in the 
gross estate for federal estate tax purposes may not be in the possession or control of that 
fiduciary. This primary obligation is so extensive that any recipient of nonprobate property 
included in the gross estate who is compelled to pay a portion of the federal estate tax (for 
example, under the transferee liability rules of §6324(a) or §6901(a)), is entitled under 
§22053 to reimbursement from the personal representative. By virtue of the §2203 definition 

 
 

1. Copyright 2023 Jeffrey N. Pennell. This excerpt originally was derived from the author’s article at 22 U. 
Miami Inst. Est. Plan. ¶1800 (1988), and is extracted from material found in Casner, Pennell, & Weisbord, 
Estate Planning §3.3. It also was the foundation for Pennell, Transfer Tax Payment and Apportionment, 834 
Estates, Gifts, and Trusts Portfolio (Tax Mgmt.). These teaching materials are intended to assist readers as a 
learning aid but do not constitute tax or legal advice, they are not written (nor are they intended to be used) for 
purposes of avoiding penalties under the Internal Revenue Code, nor to promote, market, or recommend any 
transaction or matter addressed and, given their purpose, may omit discussion of exceptions, qualifications, or 
other relevant information that may affect their utility in any planning situation. Diligent effort was made to 
ensure the accuracy of these materials but Professor Pennell assumes no responsibility for any reader’s reliance 
on them and encourages all readers to verify all items by reviewing all original sources before applying them. 
The reader should consider all tax and other consequences of any planning technique discussed. 
2. “The tax imposed by this chapter shall be paid by the executor.” Executor is defined by §2203 to mean “the 
executor or administrator of the decedent, or, if there is no executor or administrator appointed, qualified, and 
acting within the United States, then any person in actual or constructive possession of any property of the 
decedent.” 
3. Stating: 

If the tax or any part thereof is paid by, or collected out of, that part of the estate passing to or in the 
possession of any person other than the executor in his capacity as such, such person shall be entitled 
to reimbursement out of any part of the estate still undistributed or by a just and equitable contribution 
by the persons whose interest in the estate of the decedent would have been reduced if the tax had been 
paid before the distribution of the estate or whose interest is subject to equal or prior liability for the 
payment of taxes, debts or other charges against the estate, it being the purpose and intent of this 
chapter that so far as is practicable and unless otherwise directed by the Will of the decedent the tax 
shall be paid out of the estate before its distribution. 

(Emphasis added.) 
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of executor, only “if there is no executor or administrator appointed, qualified, and acting 
[does] any [other] person in actual or constructive possession of any property of the 
decedent” become initially liable for payment of the tax. And even then the person paying the 
tax is entitled to reimbursement from the residue of the decedent’s estate. This federal burden 
on the residue matches traditional state law. Together, these rules have prompted comments 
such as: 

The classic prank of outfumbling a friend for the restaurant check has a grim 
counterpart in the [apportionment] of state and federal death taxes. . . . Many testators 
unwittingly [provide] for the members of their immediate family by leaving them 
their residuary estates. As a consequence, the burden of the unforeseen taxes often 
[falls] upon the . . . members nearest to the decedent.4 

To illustrate how true this is, consider the following example.5 
The decedent created a revocable inter vivos trust and, because local probate procedure 

was not cumbersome and because the decedent wanted certain income tax advantages that 
were available to probate estates but not to will substitute living trusts,6 the decedent 
provided that the trust would pour back into the estate at death and be distributed from the 
estate to the intended remainder beneficiaries. The decedent’s probate estate benefited 
children by a second marriage. The trust remainder went to children of a first marriage 
because the trust corpus was monies inherited by the decedent from that first spouse. The 
decedent’s will contained a traditional burden-on-the-residue tax payment provision that 
waived all rights of reimbursement, and the decedent was a domiciliary of a state that applied 
the traditional burden-on-the-residue rule. As a result, state law did not require 
apportionment of the estate tax liability among the recipients of the various assets includible 
in the decedent’s gross estate. The trust corpus that was includible in the estate passed to the 
children by the first marriage under the specific bequest, leaving the residue of the decedent’s 
probate estate to pay the taxes thereon. 

Not surprisingly, the children of the decedent’s second marriage, as residuary 
beneficiaries of the estate, claimed that they were entitled to reimbursement for those taxes, 
notwithstanding the tax payment provision in the decedent’s will and its apparent waiver of 
all rights of reimbursement. Their argument was that the federal right of reimbursement 
under §2207B was applicable and that, by its express provisions, it could not be waived 
without making specific reference to it, which they claimed was lacking in this case. The 
children of the first marriage rejoined that the §2207B right of reimbursement was not 
available because it applies only if property is includible in the decedent’s gross estate under 
§2036, and they alleged that the inclusion provision was either §2033 or §2038, not §2036.7 

 
 

4. Scoles & Stephens, The Proposed Uniform Estate Tax Apportionment Act, 43 Minn. L. Rev. 907 at 907 
and 915 (1959). 
5. See Collier v. First Nat’l Bank, 417 S.E.2d 653 (Ga. 1992). 
6. This has changed to some extent with adoption of §645 but still has some application. 
7. The Georgia Supreme Court “resolved” the dispute by saying: 

[T]he [parties] argue that the trust assets are includable in the decedent’s gross estate . . . under 
different sections of the Internal Revenue Code, each with different estate tax consequences. 
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On that all-important issue there appears to be no direct authority.8 Thus, there was no 
definitive answer to the question whether §2207B was applicable in this case; indeed, to 
further illustrate how difficult this area of the law can be, §2207B was not even enacted when 
the trust and will were executed. As a result, the decedent’s plan worked a significant and 
presumably unintended inequality, as did the traditional state law burden-on-the-residue rule. 

Lest the former example be dismissed as unusual because of the pourback provision to 
the decedent’s probate estate at death, it should be considered that the exact same issue 
would arise even if the trust distributed directly to the children by the first marriage because 
the application of §2207B still would be in doubt: if the property is includible in the 
decedent’s gross estate under §2036(a)(1) because of the retained life estate in the trust, that 
reimbursement right would exist; if the property is includible in the decedent’s gross estate 
under §2038(a)(1) because the trust was revocable until death, that reimbursement right 
would not exist. There has not been an occasion in a federal estate tax case to question which 
of those two provisions is applicable in a garden-variety revocable trust case, the assumption 
being that the trust corpus is includible and, if it is not includible twice, it does not matter 
under which provision. Now that question needs to be answered, depending on what the 

 
 

The question of whether the transfer of these assets from the decedent . . . casts tax liability on the 
estate or upon the trust must be answered under the Internal Revenue Code. As such, it is beyond the 
jurisdiction of this court. 

417 S.E.2d at 655. In other words: the Georgia Supremes don’t do taxes! 
8. Cf. Rev. Rul. 75-553, 1975-2 C.B. 477, 478 (under similar facts, the government stated that “the trust 
corpus is payable to the decedent’s estate and [therefore] is property of the decedent within the meaning of 
section 2033 and is includible in the gross estate only under that section”; this caused the government to lose the 
opportunity to assert a lien against the trustee for transferee liability); Private Letter Ruling 8940003 (again 
under similar facts, because a trust was subject to §2033 inclusion instead of §2036, the government lost the 
opportunity to assert application of §2035(a)(2) with respect to property distributed from the trust within three 
years of the decedent’s death). Both authorities, which are directly adverse to the government’s interest, 
nevertheless held that §2033 is the proper inclusion result, which is a strong indication that the proper inclusion 
provision in the example is §2033 as well. But see Technical Advice Memorandum 9015001, which confirmed 
Technical Advice Memorandum 9139002 and touched upon the issue because the decedent retained a §2038 
power to revoke an inter vivos trust. The trust provided that the trustee must distribute to the decedent’s estate 
the amount of tax attributable to that inclusion, which the taxpayer in the Memorandum characterized as 
creating an estate claim against the trust, includible under §2033, citing Estate of Pratt v. Commissioner, 1 
T.C.M. (CCH) 627 (1943), and Rev. Rul. 75-553. The issue arose because the taxpayer argued that §2033 
inclusion of that portion of the trust would supersede §2038 inclusion and correspondingly preclude application 
of §2035(a)(2) to a transfer from that portion of the trust within three years of the decedent’s death. The 
government rejected this interpretation, in large part because the government determined that §2033 is not 
applicable if the tax payment provision in the trust is not mandatory; although the executor of the decedent’s 
estate had a call over trust assets rather than the trust directing payment of taxes, this distinction should not alter 
the estate’s §2033 exposure or the result reached. 

The conclusion that §2033 is the proper inclusion provision is fitting because §2033 is the all-purpose 
inclusion rule for property owned by a decedent at death; §§2036 and 2038 are inclusion provisions designed to 
cause inclusion of property that §2033 does not reach. Thus, as a matter of statutory construction, it ought to be 
that application of §2033 precedes all other inclusion provisions and, if it is adequate to cause inclusion, then no 
other provision is applicable. In the case illustrated this conclusion was particularly apt because it would 
produce the same result under local law as it applied when the trust and will were executed; although the result 
appears inequitable to the children by the second marriage, it is the result that would have applied had the 
decedent died at the time of execution and, assuming that the estate plan was drafted with these rules in mind, 
presumably it represents the decedent’s intent. Quaere, however, whether the documents indicate that the drafter 
considered this issue at all: a well-crafted plan would have anticipated this issue and addressed it to state the 
decedent’s intent either way. 
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decedent’s tax payment provision provides and how the trust property and the balance of the 
decedent’s estate are distributable. The issue was addressed in a less than satisfactory manner 
by In re Estate of Meyer,9 which stated that the trust beneficiaries’ argument (“without citing 
to any authority”) that the trust property was “more properly included” under §2038 than 
§2036 and, therefore, that the §2207B reimbursement right did not exist, “is without merit 
because the two sections are not mutually exclusive.” 

And a client does not need to have an elaborate or unusual dispositive plan to illustrate 
that the state law burden-on-the-residue rule is inappropriate or that tax payment provisions 
require deliberate consideration in even simple, commonplace estate plans. By way of 
example, picture the plan addressed by In re Estate of Maierhofer.10 The testator intended to 
provide equal shares of the estate to two siblings, and devised a specific property to one of 
them and then distributed the residue with an equalization provision designed to provide a 
larger share to the other sibling so that, in the end, each took equal value. Unfortunately the 
residue was insufficient to accomplish the equalization — even if the second sibling took the 
entire residue — and was even more inadequate because the will called for payment of estate 
taxes, on both the preresiduary devise and the balance of the estate, all from the residue. The 
court rejected a pro rata apportionment scheme proposed by the second sibling because the 
clear language of the will directed payment of taxes from the residue, which put the burden 
disproportionately on the second sibling rather than on them equally. Notwithstanding the 
other clear object of the will, that the two siblings emerge from probate with gifts of equal 
value, state law (it was a burden-on-the-residue jurisdiction) and the document failed in that 
result. One method to guarantee equality would have been to substitute for the preresiduary 
devise a simple equal division of the residue, with the one sibling’s share to be funded first 
with the specified realty; because that property exceeded half the value of the estate, the one 
sibling could have been required to purchase the other’s share or simply accept less than 
100% ownership. Perhaps neither of those consequences was palatable to the testator. 

Tax payment problems also can be generated simply because a client is married, because 
the unlimited marital deduction makes it possible to defer payment of all federal (and most 
states’) wealth transfer tax until the death of the surviving spouse, with the risk of 
bankrupting the surviving spouse’s estate if the source for payment of the tax at that time is 
not properly specified or considered. Further, the increase in the number of second marriages 
requires a reappraisal of the appropriate size of a bequest to a surviving spouse if there are 
children by a prior marriage. And even in a single marriage situation, tax payment problems 
arise if the decedent does not want to make the children wait until the surviving spouse’s 
death to receive all of their inheritance. In either case there must be a source for payment of 
taxes in the estate of the first spouse to die, which inevitably will reduce the share left to 
either object of the client’s bounty if taxes attributable to nonmarital bequests exceed the 
amount of the estate that can pass tax free by virtue of the available unified credit. 

 
 

9. 702 N.E.2d 1078, 1081 n.3 (Ind. Ct. App. 1998), citing Treas. Reg. §20.2031-1(a)(2) for the proposition 
that there is overlap among inclusion provisions such as §§2036 and 2038 and that property may be includible 
under more than one. 
10. 767 N.E.2d 850 (Ill. App. Ct. 2002). 
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Further, in conjunction with postmortem planning that involves the marital deduction, it 
is necessary to consider the source for payment of taxes caused by the surviving spouse’s 
partial disclaimer of a marital deduction bequest, or a personal representative’s decision to 
make only a partial qualified terminable interest property election under §2056(b)(7)(B)(v). It 
also pays to consider the unexpected: an asset or disposition about which the decedent never 
told the estate planner and that impacts the marital deduction and therefore the tax liability in 
totally unexpected ways. A fine illustration of this (albeit one that isn’t likely to be 
encountered in just every estate plan) that highlights the consequences of placing the burden 
of tax payment on the residue of an estate without knowing all the facts (indeed, without ever 
being able to know all the facts) is a decedent’s shadow estate plan disposing of unknown 
assets to unknown beneficiaries.11 It might be an insurance policy payable to comply with 
some unrevealed promise or obligation (such as to support a nonmarital child or part of a 
business deal), property discovered in a safety deposit box with a handwritten note 
constituting a valid disposition to (or confirming a joint tenancy with) a third party, or an 
asset transferred inter vivos and includible in the gross estate,12 all in ways that increase the 
gross estate for tax purposes but, because of the beneficiary, cannot qualify for the marital 
deduction. Disaster awaits if these items exceed the applicable credit shelter amount, 
resulting in taxes that the estate plan unexpectedly imposes on the residue that otherwise 
needs to qualify for the marital deduction and, because it does not, generates a tax that further 
eats into the property that qualifies for the marital deduction, which further increases the tax 
liability, which again consumes marital deduction property and further increases the tax, ad 
nauseam. 

Finally, §2056(d) further illustrates the importance of tax payment planning in 
conjunction with marital deduction planning because it disallows the marital deduction if the 
decedent’s surviving spouse is not a United States citizen, unless a qualified domestic trust is 
utilized. And unexpected discovery that the surviving spouse is not a citizen is yet another of 
those wake-up moments that sometimes even the most careful estate planner cannot always 
avoid — because for inexplicable reasons clients don’t always reveal all the facts (even when 
they are asked) or they do things on the eve of dying without seeking counsel! All speaking 
to the idiocy of placing the tax burden on the residue of the estate rather than apportioning 
the tax to each beneficiary or asset unless specifically identified and exonerated from that 
liability. 

 
 

11. See, e.g., In re Estate of Kuralt, 981 P.2d 771 (Mont. 1999), ultimately finding a holographic will of 
journalist Charles Kuralt to be valid — not the Wall Street firm’s well-crafted and fully executed document that 
disposed of the bulk of the decedent’s wealth to the decedent’s family, but the one the decedent penned from a 
hospital room while dying, leaving property in Montana that the estate planner (indeed, the family) didn’t know 
existed, to a beneficiary that neither the family nor the estate planner knew anything about. In re Estate of 
Kuralt, 68 P.3d 662 (Mont. 2003), confirmed that the decedent’s tax clause directing payment without 
apportionment of all taxes from the residue of his estate meant that the preresiduary bequest of the Montana 
property passed free and clear and the taxes thereon ate into the marital bequest, causing a circular whirlpool tax 
calculation as described in text. 
12. See, e.g., Estate of Lurie v. Commissioner, 425 F.3d 1021 (7th Cir. 2005), affirming a determination that 
the marital deduction for a residuary bequest was reduced by a tax payment burden-on-the-residue provision 
that superseded state law that would have apportioned tax caused by inclusion of over $40 million of inter vivos 
trust corpus that was transferred by the decedent for the benefit of children, resulting ultimately in over $47 
million of tax in what appeared to be a zero tax (optimum marital bequest) estate plan. 
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A third major area of concern in the tax payment arena relates to “phantom” assets that 
are includible in a decedent’s gross estate but that are not available for payment of the tax 
attributable to them. With respect to these, the burden-on-the-residue rule easily can result in 
the probate estate being bankrupted and the decedent’s estate planning objectives being 
totally frustrated. 

Two easy examples of phantom assets arise by virtue of the special valuation rules of 
Chapter 14. If, for example, the decedent engaged during life in a capital asset transaction 
that was subject to §2701 and the planning created a qualified payment obligation that was 
not met, the suspense account value attributable to missed payments, includible in the 
decedent’s gross estate under §2701(d), is not wealth that exists in the decedent’s estate (and, 
in fact, identifying it or tapping into it at the entity level for tax payment purposes might be 
difficult or impossible as well). Alternatively, under §2703, the mere failure of a buy-sell 
agreement for valuation purposes could create a situation in which the subject property is 
sold for the contract price but the amount includible in the decedent’s gross estate is vastly 
larger, in some extreme cases leaving less property in the estate than the amount of tax 
attributable to the includible value. Either way, assets the decedent intended for the 
beneficiaries of the residuary estate would be consumed in payment of unexpected taxes. 

A third source of tax on phantom assets is either §529(c)(4)(C) or §2035(b), in each case 
attributable to assets no longer owned. To illustrate the latter case, consider the decedent 
whose estate was involved in Private Letter Ruling 9339010, who made substantial gifts and 
paid substantial gift tax within three years of death. This triggered application of the 
§2035(b) gross up rule, which required inclusion of the gift tax in the decedent’s gross estate. 
That inclusion produced an estate tax liability that substantially exceeded the amount of the 
decedent’s probate estate. Although the estate only asked the government to compute the 
decedent’s estate tax liability, the Ruling determined that “under State law, the federal estate 
taxes are to be apportioned” among the donees of the gifts, citing no authority for this result 
and making it impossible to verify the government’s conclusion. 

At the time a computer assisted search as well as discussions with several commentators 
who have extensive experience in this area were unsuccessful in determining that any state 
had a tax apportionment rule that was on point.13 Assuming that state law is not as the 
government suggests, the issue then is how to pay this tax. 

The Ruling did not establish the donee’s responsibility to pay the tax as either a gift tax 
or estate tax transferee liability under §6324, although it would appear that it could.14 The tax 

 
 

13. Subsequently commentary to New York E.P.T.L. §2-1.8 asserted that In re Kennedy, N.Y.L.J., October 
10, 2001, at 21, col. 6 (Surr. Ct.), stood for the proposition that “the court apportioned against the donee the 
estate taxes attributable to the inclusion of those gift taxes in the gross estate.” Similarly, In re Application of 
Rhodes, 22 Misc. 3d 766 (Surr. Ct. 2008), held that “gift taxes paid are a component of the gross estate as 
defined by [§2035(b)] and as such are subject to apportionment. [Therefore], the donees of the gifts made 
within three years of decedent’s death are responsible for paying their ratable share of the estate tax attributable 
to the inclusion of the gift tax paid.” Which is to say that, in New York, the donees are not responsible for estate 
tax attributable to the gift itself (e.g., because the gift pushed the estate into a higher estate tax bracket) but they 
may be charged with any estate tax attributable to the gross-up rule. 
14. See Armstrong v. Commissioner, 114 T.C. 94 (2000) (imposing §6324(a)(2) liability on the transferees of 
the gifted property, applying the provision now in §2035(c)(1)(C) under the number by which it was identified 
prior to the 1997 revisions). 
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is not a gift tax imposed by Chapter 12 as required for application of §6324(b) gift tax 
transferee liability. But estate tax transferee liability under §6324(a)(2) is applicable. It 
applies to any beneficiary who receives, or has on the date of the decedent’s death, property 
included in the gross estate under §§2034 to 2042, inclusive, to the extent of the value of 
such property, at the time of the decedent’s death. This liability is applicable under §529 
directly, and with respect to §2035(b) by virtue of §2035(c)(1)(C), which deems the gifted 
property to be includible in the gross estate notwithstanding the otherwise inapplicability of 
§2035(a). Thus, the lien exists even though it is not accurate to consider the donees as 
receiving the property that produced the §2035(b) estate tax, because the federal government 
received the gift tax upon which the estate tax was incurred. Curiously, however, the Ruling 
did not depend upon this analysis or even mention the relevant tax lien provisions. If those 
statutes are not the relevant authority, it is not clear why the Internal Revenue Service opined 
regarding a question of state law. And even if federal law protects the government with a lien 
against the donees, federal law does nothing to establish the proper source for payment of tax 
as between the donees and the beneficiaries of the decedent’s estate and it does not give the 
personal representative authority similar to the government’s tax lien to enforce payment by 
the donees of the gifted property. In this respect, transferee liability is of little comfort to the 
personal representative that is expected to pay the tax and that wants to close the estate and 
be released from liability. 

Of the limited sources for payment of the §529(c)(4)(C) or §2035(b) gross up rule estate 
tax, it is equitable that the donees who received the gifted assets should pay the tax generated 
by the property they received, as presumably they would if the decedent had died with that 
property includible in the gross estate and left it to the donees at death. Without that result in 
this situation the tax would remain unpaid, at least until the government asserted its lien. It 
hardly seems proper that a decedent should be able to make gifts shortly before death that, 
coupled with the gift tax itself, would diminish the decedent’s estate to the point that the 
gross up rule estate tax could not be paid and therefore would be avoided entirely. But it 
might be necessary under state law to condition the gift itself with an agreement to pay any 
gross up tax incurred, especially under §2035(b), to be certain that, should the need arise, the 
donees will be obliged and the estate will not be facing the phantom asset tax liability 
problem. But without planning at the time of the gift, the situation after death could be 
impossible for the personal representative to resolve as a matter of state law. 

Probably the most concern about phantom assets and the taxes attributable to them 
involves employee benefits that are includible in a decedent’s gross estate under §2039 but 
that cannot be accessed for payment of the tax attributable thereto. More severe yet is the 
unresolved question whether a participant’s spouse has an ownership interest in a plan, either 
by virtue of qualified plan provisions guaranteeing a §401(a)(11) spousal annuity to the 
nonparticipant spouse or under community property laws that deem the account to be owned 
by each spouse equally. If either source of inclusion exists to cause these provisions to apply 
and if the nonparticipant spouse dies first, it is extremely unlikely that the plan would permit 
the nonparticipant spouse to apportion estate taxes against the plan while the participant still 
is alive. Indeed, even if it were the participant who died and inclusion clearly was dictated, it 
still might be impossible to reach plan assets to contribute to the payment of that tax. 
Technical Advice Memorandum 8943006 held what §2056(b)(7)(C) now expressly confirms 
in most cases, that a nonparticipant spouse’s community property interest in a qualified plan 
is deemed to pass to the surviving participant spouse and to qualify for the marital deduction, 
but that result is not guaranteed if the nonparticipant’s interest is not a function of community 
property laws. Here are real assets that are not available to pay any tax that may be 
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attributable to them, creating the need to carefully consider the tax payment obligation of the 
participant and nonparticipant spouses. At the very least, a burden-on-the-residue result may 
create problems and inequities, and it may be unavoidable in this particular situation. 

State Law: The Uniform Acts 
The devil in most drafters’ approach to tax apportionment provisions is the burden-on-

the-residue tax payment provision that so many documents employ. Which is an odd reality, 
because virtually every American jurisdiction has abandoned that traditional common law 
regime in favor of some version of apportionment. Yet drafters routinely go out of their way 
to alter this state law mandate, and to put themselves and their clients’ estates in harms’ way, 
probably informed by notions that doing so is favorable because it reduces administrative 
complexity in simple estates. 

Therein lies a serious problem — because it is the estates that hold surprises that prove 
not to be so simple, in which a burden-on-the-residue provision is a snake waiting to bite 
someone on the fanny. And, needless to say, these surprises seldom can be anticipated. How 
can a drafter ever know that a burden-on-the-residue provision will not be a disaster? Based 
largely on that evaluation, most state laws default to some form of apportionment. Because 
any effort to summarize the law in the 50 states is subject to unavoidable inaccuracies, and 
because the Uniform Estate Tax Apportionment Act is regarded by almost 60% of the states 
as the best form of statutory apportionment,15 it is appropriate to consider its major 
provisions briefly here, along with several problems with these provisions. 

The Act establishes rules of four major types, summarized first here as they appear in the 
1964 Act (more on the 2003 revisions thereafter): 

Inside and Outside Apportionment. First, §2 provides that all taxes imposed on an estate 
(which would include an inheritance tax only if it were a charge against the estate as a whole, 
which is not normally the case with an inheritance tax as opposed to an estate tax) should be 
pro rated among all persons “interested in the decedent’s gross estate for federal estate tax 
purposes.” This is a total inside and outside apportionment rule, applying a straight pro rata 

 
 

15. As of 2022, 28 states had adopted either the original (1958 Act), the first revised (1964 Act) or the latest 
revised (2003) Uniform Estate Tax Apportionment Act (most with some local modifications, a few so extensive 
that the Commissioners on Uniform State Laws do not claim parentage, notwithstanding that the Uniform Act 
was the template for the state statute). See 8A U.L.A. 193 (Supp. 2010) (2003 Act), 8A U.L.A. 261 (2003) 
(1964 Act), 8A U.L.A. 281 (2003) (1958 Act), or the UPC, 8 (Part II) U.L.A. 284 (1998) (§3-916 is the older 
version) and 8 (Part II) U.L.A. 88 (Supp. 2010) (§3-916A-101 et seq. is the most current version), which 
contain substantially the same provisions as the Uniform Act. The following list may be helpful, but be mindful 
of local modifications. Alabama (2003 Act), Alaska (1958 Act; UPC), Arkansas (2003 Act), Colorado (2003 
Act; UPC), Hawaii (2003 Act; UPC), Idaho (2003 Act; UPC), Maine (2003 Act; UPC), Maryland (1964 Act), 
Massachusetts (2003 Act; UPC), Michigan (1958 Act; UPC), Minnesota (1958 Act; UPC), Mississippi (2003 
Act), Montana (1958 Act; UPC), Nebraska (UPC), New Hampshire (1964 Act), New Jersey (UPC), New 
Mexico (2003 Act; UPC), North Carolina (1964 Act), North Dakota (2003 Act; UPC), Oregon (1964 Act), 
Rhode Island (1964 Act), South Carolina (UPC), South Dakota (1958 Act; UPC), Texas (1964 Act), Utah 
(UPC), Vermont (1964 Act), Washington (2003 Act), and Wyoming (1958 Act). Arizona and Florida have 
otherwise adopted the UPC, but not specifically §3-916. See uniformlaws.org/committees/community-
home?CommunityKey=12be76fb-24cd-4db6-a8cb-87f1d654a1fe (last visited 2 February 2022) for the official 
Acts. 
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allocation based on the size of each interested individual’s entitlement as compared to the 
size of the total estate for federal estate tax purposes. 

Two special rules are designed to prevent unnecessary conflicts with federal law. One 
special rule is §5(e), equitable apportionment, and may be illustrated by a simple example. 
Assume that a decedent’s estate passes to the decedent’s surviving spouse in a fashion that 
qualifies for the federal estate tax marital deduction but not (entirely) for the state wealth 
transfer tax marital deduction. Under §5(e) of the Act, the apportionment rule is not to apply 
if apportionment of a state tax to the marital share would have the effect of reducing the 
federal estate tax marital deduction. Thus, this rule preserves the deduction without 
reduction. A similar result would apply for charitable deduction purposes, if relevant. This is 
likely to apply in those states that have yet to conform their law to the addition in 1981 of the 
unlimited marital deduction and the §2056(b)(7) qualified terminable interest property 
exception to the nondeductible terminable interest property rules for federal estate tax marital 
deduction purposes.16 

The other special rule is contained in §9, added in 1982, specifying that federal law will 
control if federal and state laws differ with respect to apportionment. It appears that the 
rationale for this provision was addition in 1981 of §2207A, calling for incremental rather 
than pro rata reimbursement of taxes. The Act is simply specifying that the difference 
between §2207A and state law will be resolved in favor of federal law. 

A different rule of a special nature, deviating from the otherwise pervasive pro rata 
allocation of the tax burden, applies to temporal interests. Under §§5(b) and 6, the tax 
otherwise attributable to a life estate, term of years, or annuity is not apportioned thereto; 
instead, the tax is payable from corpus. This result is dictated even if the remainder interest 
qualifies for a deduction (most commonly the charitable deduction in a qualified charitable 
remainder trust). This allocation of taxes attributable to the temporal interest against the 
deductible remainder interest otherwise reduces the available deduction. This result also 
apparently applies notwithstanding the dictates of §5(e), as discussed with respect to the 
other special rule next above. 

Alteration. The second major proposition established by the Act is how allocation under 
the Act may be altered; two methods are authorized. In unusual circumstances a court may 
alter the proportionate allocation of taxes, under authority of §3(b). And a decedent may 
waive or alter the dictates of the Act under authority of §2, but only (as is expressly 
underscored by the comments to §2) by a provision in the decedent’s will. Unfortunately, a 
specific reference to the apportionment rule being waived or altered is not required by the 
Act, meaning that broad, nonspecific will provisions can raise important interpretative 
questions under the Act. 

Entitlements. Third, the Act establishes the proper treatment of certain entitlements that 
affect the tax burden. For example, §5(c) provides that federal credits under §§2012 (credit 
for gift tax on pre-1977 transfers), 2013 (previously taxed property credit), and 2014 (foreign 
death tax credit) inure to the proportionate benefit of all beneficiaries interested in the entire 

 
 

16. For a detailed explanation of all the ramifications of §5(e), consult Scoles & Stephens, The Proposed 
Uniform Estate Tax Apportionment Act, 43 Minn. L. Rev. 907, 928-931 (1959). 
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gross estate, rather than to the benefit of any particular recipient of property, such as the taker 
of the property that was previously taxed or subjected to a foreign death tax. Only the §2011 
state death tax credit is apportioned to individual takers, and that credit was repealed 
effective in 2005. Quaere how §2015 is meant to be reflected: it allocates any §2011 or 
§2014 credits related to a future interest qualifying for §6163 deferral to that interest. The 
Act would say that the §2011 credit was properly allocated to that taker, but not the §2014 
credit. 

Alternatively, however, §§5(a), (b), and (d) provide that individual takers of interests 
included in the gross estate benefit from exemptions, deductions, and credits that relate 
specifically to “the purposes of the gift,” “the relationship of any person to the decedent,” or 
the payment of any taxes attributable to the property. Thus, the charitable and marital 
deductions usually inure to the benefit of the recipient of property qualifying therefor, this 
being the rule of equitable apportionment (subject to the special rule noted above, applicable 
to temporal interests in property). Presumably the §2058 deduction for state death tax that 
took the place of the §2011 credit in 2005 also should benefit the individuals who bear that 
tax, as the §2011 credit also was apportioned. 

This rule also provides that the recipient is entitled to an adjustment in the allocation of 
tax to reflect the reduced rate of tax for state or other tax purposes, based on the relation of 
the recipient to the decedent (for example, if a state inheritance tax is paid out of the estate 
and recognizes more closely related individuals with a reduced rate of tax).17 Moreover, it 
appears that the credit for state death taxes inured to the benefit of any recipient who paid the 
tax that generated the §2011 credit (prior to its repeal), notwithstanding the difference in 
treatment of the allocation of the foreign death tax credit under §5(c). This would not have 
been the case, however, if the state death tax had been paid by the decedent’s estate.18 

Under the unified federal wealth transfer tax computation procedure, the §2001(b) credit 
for gift taxes paid on property transferred during life should inure to the benefit of the estate 
as a whole if the transferred property is included in the gross estate for federal estate tax 
purposes (e.g., under §§2035 through 2038, §2041, or §2042). If the gift tax was paid by the 
decedent (including if the transfer was a net gift, with the donee’s payment of gift tax treated 
as a sale to the donee with the donor thereafter paying the tax), the credit for gift tax paid 
ought to inure to the benefit of the estate as a whole. In essence the estate has simply prepaid 
its wealth transfer taxes by virtue of the prior but included gift. Although the Act does not 

 
 

17. Cf. Pfeufer v. Cyphers, 919 A.2d 641 (Md. 2007) (involving the benefit of a state inheritance tax 
exemption for relatives of the decedent as opposed to “strangers”); In re Estate of Morris, 838 P.2d 402 (Mont. 
1992) (estate distributable in two halves, one for relatives of decedent’s predeceased spouse and one for 
decedent’s relatives, under will that directed payment of all taxes from residue of estate before its division, 
which overcame state law and argument by decedent’s relatives that estate should be divided before payment 
from each half of the taxes attributable to that half). For a strange application of the rule “giving” the benefit of 
a special tax rate to the beneficiary who “generated” it, see In re Estate of Garrison, 728 P.2d 535 (Or. App. Ct. 
1986) (Oregon estate tax credit for a handicapped child inured solely to the child’s benefit, not to the benefit of 
the entire estate, providing a larger effective share of the estate for the benefit of that child). 
18 In 2001 Congress adopted a longstanding proposal that converts the state death tax credit into a deduction, 
operative as of 2005. Presumably the deduction will be allocable to those takers who paid the state tax that 
generated it. 
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direct itself thereto, it also would appear that the unified credit is a benefit to the entire estate 
for apportionment among all takers. 

Enforcement. The Act establishes mechanisms for enforcement of outside apportionment 
by providing for the “collection” of apportioned taxes. For example, §4(a) is a right of setoff, 
allowing a personal representative to withhold property otherwise distributable to a 
beneficiary in that amount necessary to recoup the beneficiary’s proportionate share of 
apportioned taxes. In addition, §4(a) gives a right of recovery against any beneficiary whose 
share of taxes exceeds the amount of property the personal representative may withhold (if 
any). A right to pursue enforcement of the §4(a) recovery in a foreign jurisdiction is granted 
by §8, which also grants a similar right to an out-of-state personal representative, by 
reciprocity. Finally, §7 recognizes that some beneficiaries of nonprobate assets will be 
immune to collection procedures; it specifies that the residue of the estate should pay any 
deficiency if a portion of tax cannot be recovered and, if the residue is exhausted, then the 
remaining beneficiaries will bear the balance of the deficiency in proportion to their existing 
tax allocations. 

The Act itself applies to the estate of any decedent dying after a specified time following 
enactment, regardless of the time of execution of that decedent’s estate plan and the 
unexpected effect the Act may have on the pattern of tax payment therein. 

A final issue under the Act relates to the fiduciary’s right to collect taxes apportioned to 
interested parties and the effect of a failure or inability to do so. Under §7 there is no duty to 
institute legal proceedings against any person interested in the estate to collect taxes 
apportioned to that person, prior to expiration of a specified period after determination of the 
tax. Further, any fiduciary who institutes a timely action to recover taxes is exonerated from 
liability if ultimately unable to collect. Implicit in this provision is the common law 
requirement that the fiduciary must assert any right of recovery for the benefit of the estate. 
Just as the fiduciary must marshal all assets available to the estate, the “right” to apportion 
taxes and the “authority” to recover is properly viewed as a requirement or duty.19 This duty 
imposes an obligation that the fiduciary may be unable to satisfy with respect to assets 
located out of state, or taxable nonprobate assets received by a beneficiary who expends the 
property prior to a demand for apportionment or collection of the amount owed. 

Assuming the fiduciary acted reasonably but was unable to collect, the burden then must 
fall somewhere, either on the estate or other beneficiaries. If the burden fell on other takers, 
§2205 would give them a right of recovery exercisable against the residuary estate. Under §7 
of the revised Act, the burden for those uncollected taxes is apportioned directly to the 
residue of the estate, presumably because this would be the end result in any event. Only if 
the residue is insufficient for payment is the uncollected amount reapportioned among the 
remaining persons originally subject to apportionment. But under §7 of the original Act, 
those uncollected taxes are apportioned directly against the full class of individuals who must 
contribute in the first instance, permitting apportionment to apply immediately to uncollected 
taxes as well as to the original amount of tax initially determined. Many state statutes appear 
to be silent on these issues, presumably meaning that general fiduciary principles will apply 

 
 

19. See Merchants Nat’l Bank v. Merchants Nat’l Bank, 62 N.E.2d 831 (Mass. 1945); Annot., Remedies and 
practice under estate tax apportionment statutes, 71 A.L.R.3d 371 (1976). 
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to the necessity to enforce apportionment and to the inability to recover from any individual 
who fails to pay an apportioned amount.20 In any event, it appears that the inability to collect 
under a permitted proration entitlement generates a §166(d)(1) bad debt deduction to the 
individuals or individual who ultimately suffers therefrom.21 

The National Conference of Commissioners on Uniform State Laws gave its final reading 
to the Revised Uniform Estate Tax Apportionment Act in August 2003. Drafted to freshen up 
the “current” (1964) version of the Act, a number of changes were made that improve the 
Uniform Act. Thus, although the 2003 revision is totally rewritten, it bears many 
resemblances to the old. See Kahn, The 2003 Revised Uniform Estate Tax Apportionment 
Act, 38 Real Prop., Prob. & Trust J. 613 (2004). For comparison purposes the drafters 
provided a document that identifies the major substantive changes made from the 1964 Act. 
Consult uniformlaws.org/committees/community-home?CommunityKey=12be76fb-24cd-
4db6-a8cb-87f1d654a1fe. The drafters listed seven notable alterations found in the 2003 Act: 

1. It adds apportionment of foreign death taxes and generation-skipping transfer tax on a 
direct skip occurring at the decedent’s death. 

2. It alters the mechanism for allocation of taxes by eliminating from the denominator of 
the fraction for pro ration (a) any deductible claims and expenses against the estate 
(regardless of whether they are deducted) and (b) any §2035(b) gross-up tax amount. In each 
case the effect is to increase the tax apportioned to every person to whom tax is apportioned 
in the estate. 

3. It expands the prior rule to permit a decedent to override the statutory regime by a 
provision in a revocable trust or other dispositive instrument, rather than just by a will. 

4. It creates a complex approach for apportionment of tax to temporal or other “insulated” 
property (meaning dispositions such that access to liquid funds is impossible or 
impracticable). Tax attributable to such dispositions is paid from other “uninsulated” 
property and those payments constitute “advancements” that give the beneficiaries who incur 
the tax a future right to reimbursement from the takers of insulated property, delayed until a 
subsequent distribution of an insulated disposition occurs. Effected through a fractional 
reimbursement entitlement that is illustrated in the comments to §6 of the 2003 Uniform Act, 
observers will do well to carefully evaluate the complexity of the approach adopted. 

5. It allocates the benefit of the §§2012 and 2014 gift tax and foreign death tax credits. 
6. It allocates the benefits generated under §2057 (the since repealed deduction for 

qualified family owned business interests), §2032A (special use valuation), and §2031(c) 
(conservation easements). 

7. It identifies the costs to defer tax under §§6161, 6163, and 6166 and apportions interest 
and penalties attributable to them. 

 
 

20. See Annot., Construction and application of statutes apportioning or prorating estate taxes, 71 A.L.R.3d 
247 (1976). 
21. See Rev. Rul. 69-411, 1969-2 C.B. 177. 
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The 2003 Act does not make a number of other important changes, likely for a variety of 
reasons. Reviewers may want to consider whether it would be desirable if state law or the 
document addressed questions such as: 

a. Apportionment of the estate tax generated by §2035(b) gross up rule inclusion of gift 
tax paid within three years of death. Should the donee of the gift that generated the gift tax 
that was paid by the donor incur the added estate tax attributable to the gross up rule, or does 
the donor who paid the gift tax intend that the donee take free and clear of all tax, including 
any unanticipated estate tax attributable to the gift tax payment? This is a very hard issue, on 
which a colloquy on the topic appears below to indicate how the drafters considered issues of 
this nature, making it easier to see how or why a wise drafter might deviate from the 2003 
Uniform Act, or add to it. 

b. There are a number of interesting equitable apportionment or adjustment issues not 
anticipated by the 2003 Uniform Act. One illuminating example is the §691(c) income tax 
deduction for estate tax attributable to Income in Respect of a Decedent (IRD). Who should 
benefit from that income tax deduction: the beneficiary against whom the estate tax was 
apportioned that generated the income tax deduction, or whomever is the income beneficiary 
whose income tax is reduced? Another illustration is the §2058 state death tax deduction: it is 
not so clear how §2(1)(B) of the new Uniform Act is meant to operate when it refers to “the 
value of any interest in property that . . . qualifies for the marital or charitable deduction or 
otherwise is deductible or exempt” in this context; does that provision accomplish the 
equitable apportionment result that should apply for those who pay state death tax that 
generates the §2058 deduction? A third example is the apparent failure to apportion 
differences in state inheritance or other death tax rates that vary based on the relation of the 
beneficiary to the decedent. 

c. The 2003 Uniform Act does not apportion the benefit of a number of credits more 
important than §§2012 and 2014, most significantly the §2013 previously taxed property 
credit. The drafting issue is whether the person who incurred the estate tax that generates the 
credit should get the benefit of that credit. By default the Act allocates the §§2010 unified 
credit and 2058 state death tax deduction to all beneficiaries of the estate and potentially 
either or both benefits also should be allocated more directly to one class of beneficiaries or 
another (such as the §2058 deduction benefiting the takers of property that incurred and paid 
the state death tax in question). 

d. The 2003 Uniform Act also addresses recapture taxes in an oblique manner but fails to 
consider all the different forms of recapture tax that may impact a decedent’s estate. One 
obvious and likely to be common illustration is the §529(c)(4)(C) recapture of accelerated 
annual exclusion made available to contributors to college education plans. 

e. The 2003 Uniform Act continues the basic paradigm that taxes attributable to property 
that is broken into temporal interests (such as a life estate or annuity, and remainder) shall be 
paid from corpus. The mechanism embraced is complex and most especially produces 
untoward results in cases in which a lead annuity of a fixed dollar amount is involved. The 
issue is whether an adjustment provision could be formulated that would be more fair and 
easier to employ. 

f. Waiver by a will, trust, or other dispositive document requires an “express” or 
“unambiguous” provision (see §3) but the comment to that rule refers to “explicit” and 
“specific” references. Federal law §§2207A and 2207B require the decedent to “specifically 
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indicate an intent” to alter their entitlements. It might be wise to mimic federal law so that 
standards adopted under those provisions may inform the result under state law. 

g. The provisions that consider the generation-skipping transfer taxes could be more 
refined. For example, any tax on a direct skip that occurs at death is addressed by the Act as 
if direct skip tax always is something the decedent could have anticipated. In that regard 
direct skip generation-skipping tax caused by a child’s disclaimer often is excluded from well 
drafted tax payment provisions because it is thought that the child’s trust normally would 
incur the generation-skipping tax (usually when the child dies) and the child’s disclaimer 
should not accelerate that tax and change the source for its payment. Direct skip tax incurred 
on a disclaimer by a skip person is another story, because that direct skip tax presumably was 
anticipated by the decedent. Moreover, apportionment of estate tax to a QTIP marital trust 
includible in the decedent’s gross estate under §2044, either under the §2207A 
reimbursement right or a comparable state law, appropriately might be allocated first against 
property with an inclusion ratio of one rather than against exempt property attributable to a 
reverse QTIP election with an inclusion ratio of less than one. The Uniform Act does not 
protect the exemption by invading the nonexempt property first. 

h. The 2003 Uniform Act does not appear to apportion fees and expenses that are 
incurred by a probate estate in its compliance with the tax law but that are attributable to 
nonprobate assets. For example, a large valuation expense might be incurred with respect to 
nonprobate assets includible in an estate but directly expensed to the personal representative 
who is filing the estate tax return. Should those nonprobate assets pay for that expense? 
Nothing in most state laws or in the new Uniform Act makes such an allocation. 

i. Finally, this state law does not address the conflict of laws issue that regularly will arise 
with respect to decedents with property located in multiple jurisdictions, potentially subject 
to the state apportionment rules of several. 

Now, here is that colloquy between an observer/commentator (O) regarding the Act in an 
earlier draft, and a member of the drafting committee advisory board (A). It shows a number 
of ways that others in the legislative process might view their role and the standards to be 
applied by the legislature in making certain determinations regarding apportionment: 

O: I agree [with a letter written by yet another commentator] that the estate tax 
attributable to the gross up rule of §2035(b) ought to be allocated to the donee of the 
gift. 

A: There was probably no doubt that donors of inter vivos gifts intended them to 
be free of tax. This is not an issue of conceptual purity, but of almost certain intent. 

O: I would bet that no donor ever considered the §2035(b) gross up tax (unless 
some advisor put the question to them). I grant that donors almost without exception 
(that exception being a net gift, in which intent is quite clearly expressed) want their 
donees to take free of GIFT tax, but this IS different. It is a tax that I would guess the 
donor never intended or contemplated. And if the transfer were at death — which is 
what §2035(b) is equating — the statute y’all are drafting assumes that the donor 
would want the donee to pay the tax on the transfer — your paradigm is full 
apportionment. So I question whether this is as clear a case of presumed intent as you 
represent. 

A: We started out with the proposition that preresiduary legacies would be exempt 
from apportionment, on the theory that probable intent justified this. The inter vivos 
gift is an a fortiori case. The preresiduary result was changed because of disputes on 
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limitations on exemptions and the interplay between reapportionment and the marital 
and charitable deductions; that, however, shouldn’t get in the way of the clearer case. 

O: Imagine a situation involving an inter vivos gift, not to spouse or charity, that 
produces gift tax paid within three years of death. The estate at death goes entirely to 
charity or surviving spouse and would be nontaxable due to those charitable and 
marital deductions. But you have estate tax attributable to the gross up rule. Is it 
really the intent of the drafting committee that the deductions at death — that 
everyone thought would make the estate tax free — would be reduced because tax 
attributable to the inter vivos gifts would be paid from the estate in general? Your 
result will start a whirlpool calculation that would produce a relatively large and 
entirely unexpected tax liability at death. And, I suspect, not the intent of the decedent 
or the drafter at all. 

Every time I confront a tax apportionment issue, the only results that seem to 
work when you play them out to the end are full apportionment — everyone pays 
their own way. The only quibble here is what that means, and I think still it is clear 
that if the donor wants to exempt someone from a tax liability it is best if the donor 
specifically identifies the gift or the person and says “don’t make that person pay” — 
but otherwise any tax attributable to a transfer to that person comes from that person. 
Here you have what I think we can agree would be an “unanticipated” tax liability 
and the only way I know that will avoid second and third level problems is to say, 
sorry, the donee pays. Even if the donor paid the gift tax on the original gift, if the 
planner and the donor failed to anticipate and plan specifically for the gross up tax, I 
think having the donee pay is the right and less likely destructive result. 

After all, isn’t your statute meant to provide rules for when people failed to think 
these issues through and draft an efficient and different result? I truly believe that 
when you pursue these kinds of questions the initial notion of what someone would 
intend (donee gets the gift, tax free, for example) nearly always proves to be too blunt 
or simplistic or could not anticipate the kinds of events that unfold and produce the 
kinds of litigation that we encounter. 

A: I am not troubled by exoneration of preresiduary gifts even if the residuary is 
nontaxable. In fact, that is what most, if not all, wills I have seen provide. On that 
basis I feel very comfortable that we have captured probable intent. It is also 
considerably simpler in cases where the donee is not a beneficiary at death. 

O: I suspect most of the burden-on-the-residue logic of most drafters is a function 
of ease of administration. But I also think that most of the disasters that occur are a 
function of burden-on-the-residue. I’m not smart enough to know where to draw the 
line between trying to avert disaster and facilitate administration, and I don’t have any 
experience in knowing what most people intend — especially the vast majority of 
those who never thought to form an intent! 

The hard issue to my mind is whether such a statute should try to predict intent or 
avert disaster. I’m of a mind that intent is easy enough to draft affirmatively, so state 
law should do what so many UPC provisions have — which is to anticipate problems 
and prevent them from becoming disasters. 

As the colloquy shows, the objective of the drafters of the new Uniform Act may differ from 
what a client has in mind to accomplish with laws in this area. It will be important to 
consider first how the legislature wishes to approach its task (what the objective of the 
legislation should be) and then to consider the types of rules or decisions that should be 
embraced under that policy. Whatever the result, wise estate planners will realize that state 
law probably does not do everything that a well-crafted tax apportionment provision should 
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accomplish, and likely will create their own set of provisions either to override or to 
supplement state law. Given the variety of state laws that may apply and the diversity of 
client investments and their locations, it seems likely also that a drafter will not be able to 
rely on the application of just one state’s rules. 

Sample Tax Payment Provision 
The following provision brands each of us as idiots — me for providing any drafting 

suggestions to a practitioner (wordsmithing is not my stock in trade — that’s your forte), and 
you for relying on the suggestions of a pin-headed academic. Still, this is such a complex 
topic, and there are so many issues that routinely are not addressed, that I’m going out on this 
limb as a way of illustrating what I think a good tax payment provision needs to consider. 

This sample is designed for use in a will. It is much more extensive than the typical 
drafter employs, and as a result it is a good bit longer. Please, don’t reject it based on the 
notion that you can’t put such a monster in the wills you draft. Surely you’re right that you 
can’t put this up front where most folks install their tax payment provision (because they 
draft chronologically, placing provisions in the order in which they expect things to be done 
in the estate administration, and payment of debts, expenses, and taxes will come early). But 
you can easily put in the front a direction to comply with the more robust direction found in 
the back of the document (along with the other provisions that the client will regard as 
boilerplate, and probably never read), and then provide a more comprehensive direction. 

This provision is far more complex than the typical user would need to incorporate in a 
typical client’s will, even in the back of the document. The theory here is that it is easier to 
delete provisions that are not needed and better to be comprehensive if the user may not want 
to tailor the provision for every situation. If you never adapt the tax clause the way you 
would some other dispositive provision, then you likely would use the whole thing, so that 
you’re covered in a variety of situations that may but likely will not ever arise. Highlighted 
are provisions that likely could be deleted in most vanilla situations — if you actually take 
the time to consider these things. This provision runs less than two pages when all that text is 
deleted. That still is a good bit more robust than the typical two or three paragraph provision 
routinely found in the front of a typical dispositive document. In making a comparison to this 
here, perhaps it will become clear that the routine form provisions are, simply put, inadequate 
to address a raft of important questions. 

This provision may apportion taxes to recipients a client would want to spare. My 
presumption in drafting is in favor of full apportionment — a Dutch treat approach by which 
all beneficiaries pay their own way — except to the extent a recipient or a particular bequest 
or asset is specifically identified and expressly absolved. This is a presumption that you may 
not embrace. By way of example, many users are likely to delete paragraph B.1.b, which 
requires apportionment with respect to donees who received gifts during life, because the 
amounts involved are too small to be concerned with and the hassle of apportionment is too 
great. Thus, this is just a starting place, a template that hopefully will encourage you to think 
your way through various issues that may be relevant in a given situation. The point is that it 
may not be right for any situation — you need to reflect on it before you use any part of it. 

Debts, Expenses, and Taxes: My personal representative shall pay from the income or principal of the 
residue of my estate all obligations of my estate, including expenses of my last illness and funeral, costs of 
administration (including ancillary), other legally enforceable charges and claims allowable against my 
estate, and (subject to apportionment as provided below) death taxes as defined next below. Payments may 
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be deducted for income or other tax purposes in the discretion of my personal representative without regard 
to whether any other deduction otherwise allowable is reduced. 
A. Death Taxes Defined: Death taxes means all estate, inheritance, succession, or transfer taxes and any 

income or similar taxes on appreciation (including interest, penalties, and any excise or supplemental 
taxes) imposed by the laws of any domestic or foreign taxing authority at the time of or by reason of 
my death, but shall not include: 
1. Any additional estate tax incurred under §2032A(c) of the Internal Revenue Code (or any similar 

or corresponding state tax law or any successor provision to any such law, all as amended prior to 
my death, hereafter collectively referred to as the Code) because of the disposition of or failure to 
use qualified real property or family-owned business interests; and 

2. Generation-skipping transfer taxes imposed by Chapter 13 of the Code [, except to the extent 
attributable to a direct skip of which I am the transferor and that is not caused by a qualified 
disclaimer by a non-skip person (as those terms are defined in the Code), which shall be paid from 
the residue of my estate without apportionment or reimbursement notwithstanding the provisions 
of §§2603(a)(3) and 2603(b) of the Code or any other provision of this will]. 

B. Apportionment: Except as otherwise provided herein, it is my intent that each recipient of property that 
is includible in my estate for death tax purposes (whether passing under this will or otherwise) pay the 
proportionate death taxes attributable to the property (s)he receives, determined as follows: 
1. The death tax attributable to: 

a Appreciation is the full amount of income or similar taxes incurred by reason of my death. 
b. Adjusted taxable gifts as defined by §2001(b)(1)(B) of the Code, any gift taxes includible in 

my gross estate by §2035(b) of the Code, any recaptured inter vivos transfer subject to 
§529(c)(4)(C) of the Code, or any comparable inclusion (hereafter collectively referred to as 
completed lifetime gifts) is the difference between (i) the total death taxes incurred by my 
estate, less those death taxes described in paragraph B.1.a. and (ii) the death taxes that would 
have been incurred if there were no completed lifetime gifts. For apportionment purposes, the 
recipient of property that produced gift tax includible by §2035(b) of the Code shall be treated 
as having received the amount of that gift tax, and the recipients of completed lifetime gifts 
will pay the tax attributable thereto. 

c. The death tax attributable to all other property is the difference between (i) the total death 
taxes paid by my estate and (ii) those death taxes described in paragraphs B.1.a. and B.1.b. 
that actually are collected by my personal representative. 

2. Multiple Recipients: If there is more than one recipient of property separately described in 
paragraphs B.1. each recipient shall pay a proportionate share of the death tax attributable to all of 
the property described in that separate paragraph based on the value of the property received by 
the recipient as finally determined in the death tax computation as compared to the same value of 
all property described in that separate paragraph that is not excluded from apportionment under 
paragraph B.6. 

3. Tax Benefits: Credits, deductions, exclusions, exemptions, and similar benefits shall be reflected 
as follows: 
a. In computing the death tax paid by my estate for purposes of paragraph B.1.b. and 

determining the proportionate share of such tax to be paid by any individual recipient, any gift 
tax allowed as a credit by §2001(b)(2) of the Code that was paid by the recipient shall inure to 
the benefit of that recipient. 

b. In computing the death tax paid by my estate for purposes of paragraph B.1.c. and 
determining the proportionate share of such tax to be paid by any individual recipient, the 
credit granted by §2001(b)(2) of the Code for gift taxes that were not paid by any individual 
recipient, the unified credit granted by §2010 of the Code, the credit for gift taxes granted by 
§2012 of the Code, any credit for property previously taxed granted by §2013 of the Code that 
is attributable to property that cannot be identified specifically as includible in my estate at 
death), and any other credit the benefit of which is not allocated by paragraph B.3.c. because 
it is not possible to identify the property passing to a recipient that produced the credit shall 
inure to the benefit of all recipients of property described in paragraph B.1.c. 

c. The benefit of any other credit shall inure to the recipient of property that produced the credit 
(e.g. the recipient of property that generates a state death tax shall enjoy the benefit of [the 
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credit granted by §2011 of the Code or ]the deduction granted by §2058 of the Code with 
respect to payment of that tax, the recipient of property subject to foreign death tax shall enjoy 
the benefit of the credit granted by §2014 of the Code with respect to the taxation of that 
property, and the recipient of specifically identifiable property that is includible in my estate and 
that previously was taxed shall enjoy the benefit of any credit granted by §2013 of the Code 
with respect to that property). 

d. The benefit of any reduction in tax attributable to an election under §2032A of the Code shall 
inure to the qualified heir who receives the property that is the subject of the election. 

e. The benefit of any reduction in tax attributable to property qualifying for the marital or 
charitable deduction shall inure to the recipient of that property. Any increase in death taxes 
attributable to a disclaimer of such property or a failure to elect to qualify any part of a 
bequest that otherwise could constitute QTIP property under §2056(b)(7) of the Code shall be 
charged to the disclaimed or non-elected property without the benefit of any marital or 
charitable deduction otherwise available to my estate. 

f. The benefit of any tax rate differential in computing death taxes attributable to the relation of 
the recipient to me shall inure to that beneficiary. 

g. The benefit of any other entitlement directly attributable to identifiable property shall inure to 
the beneficiary who receives that property. 

4. Temporal Interests: Death tax attributable to property held in temporal interests (e.g., a life estate, 
annuity, or term of years, followed by a remainder) shall be paid from corpus to the extent the 
effect thereof is to amortize the cost over the respective interests but otherwise shall be 
apportioned between the respective interests based on their respective values. Apportionment to a 
lead interest may entail a loan from principal or recomputation of an annuity or other guaranteed 
payment, but neither this paragraph nor any provision of state law shall apply to the extent the 
effect is to reduce a deduction otherwise allowable for any part of the property. 

5. QTIP Property: Notwithstanding paragraph B.3.e., with respect to property includible in my estate 
under §2044 of the Code, all taxes attributable to all §2044 property shall be determined on a pro 
rata rather than the incremental basis provided by §2207A of the Code and shall be apportioned to 
the §2044 property with the highest inclusion ratio to the extent doing so will not constitute a 
constructive addition with respect to any §2044 property with a lower inclusion ratio. 

6. Exoneration: Notwithstanding any other provision of this will, the recipient of property described 
in this paragraph shall not be subject to apportionment and the taxes attributable to this property 
shall be paid by the remaining recipients of property includible in my estate according to the 
computation of attributable tax described in paragraphs B.1. and B.2. 
a. To the extent apportionment of the attributable tax would violate federal law relating to 

retirement benefits and deferred compensation. 
b. To the extent apportionment of the attributable tax would cause an acceleration of income 

taxation or to the extent the property otherwise would be eligible for exclusion from my estate 
by §2039(c) or §2039(e) of the Code pursuant to the transition rules in §§525(b)(2) through 
525(b)(4) of the Tax Reform Act of 1984 as amended. 

c. Proceeds of life insurance that are exempt from inheritance or similar death taxes to the extent 
not subject to apportionment because paid to a beneficiary other than my personal 
representative. 

d. Property not passing under this will to the extent the total tax attributable thereto is less than 
*% of the total death taxes described in paragraph A. 

e. Property passing under * of this will (relating to personal property) to the extent the total tax 
attributable thereto is less than *% of the total death taxes described in paragraph A. 

C. Reimbursement: Because it is my intent to apportion death taxes as described above, it is unnecessary 
to assert the rights to reimbursement provided by §§2206, 2207, 2207A, 2207B, and 2603 of the Code 
(and any similar provisions hereafter adopted) and, except to the extent inconsistent with the foregoing, 
I hereby waive those entitlements. 

D. Interest and Set Offs: In the discretion of my personal representative death taxes attributable to 
property not passing under this will may be paid out of the residue of my estate prior to recovering the 
attributable tax from the recipient of that property. 
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1. Attributable tax that has not been paid by the recipient before my personal representative pays 
death taxes or that is not yet due because my personal representative made a valid deferral election 
under §6161, §6163, or §6166 of the Code shall bear interest equal to that imposed by the Code on 
my personal representative. 

2. In the discretion of either my personal representative or a beneficiary under this will, as a form of 
payment by that beneficiary to my personal representative, any entitlement of a beneficiary under 
this will may be applied in payment of that beneficiary’s share of the taxes and interest attributable 
to other property received by that beneficiary. 

3. In its discretion my personal representative may distribute my estate in whole or in part prior to 
final audit and settlement of the tax liability of my estate, notwithstanding that attributable taxes 
may be altered thereafter. 

4. My personal representative shall not be personally liable for withholding an insufficient amount as 
a set off against the liability of a recipient or for failing to recover attributable taxes or interest 
following reasonable efforts and shall not be required to litigate to enforce apportionment unless 
indemnified against the costs thereof. 

E. Adjustments: My personal representative’s selection of assets to be sold to pay death taxes, and the tax 
effects thereof, shall not be subject to question by any beneficiary. My personal representative is 
hereby indemnified against any liability it may incur to any recipient of property not passing under this 
will for the effect of any action taken in the computation or payment of death taxes that directly or 
indirectly affects any recipient’s liability under this provision. Elections or allocations authorized 
under the Code may be made by my personal representative in its discretion without regard to or 
liability for the effect thereof on any beneficiary or any tax consequence thereof. No adjustment shall 
be made between income and principal, in the relative interests of the recipients, or in the amount or 
selection of assets allocated to any trust under this will to compensate for the effect of any such action 
or for the effect on the amount of any tax attributable to any recipient of property includible in my 
estate for death tax purposes. 

F. Conflict of Laws: For all purposes of interpreting this provision and ascertaining the rights of any 
recipient of property includible in my estate for death tax purposes the law of the state of my domicile 
at death shall govern notwithstanding the nature or location of the property or the domicile of the 
recipient. 

As a checklist for your own drafting purposes, here is a partial list of issues that might be 
covered by a comprehensive tax payment provision, regardless of state law (particularly 
because of the migratory nature of clients and the potential conflict of laws problems that 
could arise): 

• Taxes that are being apportioned (e.g., estate, generation-skipping, Chapter 14, state, 
foreign, income, alternative minimum income, and appreciation estate taxes). 

• Both inside and outside apportionment, or the waiver thereof; often only outside 
apportionment is contemplated and statutory inside apportionment across the entire 
estate is forgotten. 

• Equitable apportionment (interests in the estate that generate no tax should not be 
burdened with the payment of any tax — and the lesser included concept that interests 
that generate a tax benefit, such as the §2058 state death tax deduction, should receive 
the tax saving generated by that benefit); it usually will be the client’s intent to 
embrace equitable apportionment, even if no other form of apportionment is desired. 

• Any intent to preserve the effect of state wealth transfer tax computation differentials 
(if any). 

• Any desire to allocate credits to recipients of assets to which the credits relate (such 
as who gets the benefit of any §2013 previously taxed property credit). 
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• Alteration of the apportionment rule relative to temporal interests, particularly in 
estates with annuity or installment payouts of retirement benefits. 

• Apportionment of interest and penalties, probably in the same manner as the taxes to 
which they relate. 

• Whether it is appropriate to look to particular assets first for tax payment, or any 
desire to preserve certain assets. 

As a checklist of other commonly overlooked apportionment issues that are discussed 
herein but don’t always arise, remember to consider: 

• fees and expenses; 
• state taxes that don’t conform to federal estate tax rules and that can produce 

disparities; 
• special use valuation and recapture under §2032A; 
• future interests that invoke tax that may be deferred under §6163; 
• deferral of tax under §6166 and the question of who shall pay the deferred tax and 

interest on it; 
• with respect to any apportionment that is preserved, how enforcement will be effected 

and whether to include a power of setoff in the client’s will for any dispositions of 
probate property to takers of nonprobate property that will bear a share of the tax 
burden. 

In all events, if apportionment is preserved, the order for computation of any bequest or share 
of the estate and for payment of taxes should be specified, even if it is clear under state law. 
It is surprising how seldom this is done, given the number of cases revealing that the proper 
method frequently is unclear. Thus, for example, the document should specify clearly 
whether a gross or a net estate division is desired in computing a marital deduction fractional 
share. 

Often several tax clauses will (or should) be involved if a client has a funded living trust 
and perhaps an irrevocable insurance trust in addition to a will directing disposition of the 
probate estate. Most decisions indicate that the provision in the will controls to the extent 
those clauses differ or are contradictory. But some cases hold that the latter in time controls, 
which may be a trust. As among other documents, no clear order of priority exists. So be sure 
to coordinate all provisions. 

Much more importantly, the Uniform Acts and §§2206 and 2207 all ostensibly require 
that waiver of apportionment or reimbursement be by a will provision. Only §§2207A and 
2207B allow waiver by the decedent’s revocable trust as well. Thus, although waiver of 
reimbursement by a provision in a trust or other document may not succeed if the will does 
not also waive the right, it probably can’t hurt (unless there is an inconsistency) for each 
document to state the client’s intent. But be consistent when doing this also! 

It also makes sense to include a safety valve tax clause in trusts (such as an irrevocable 
insurance trust or a grantor retained interest trust) that are intended to escape inclusion if 
everything goes as planned. Such a provision would specify that the fiduciary may purchase 
assets from the grantor’s estate or loan money to it (to provide liquidity) and that taxes 
caused by inclusion of any part of the trust that is includible in the grantor’s estate are 
payable from that portion. To succeed probably requires that the grantor’s estate plan not 
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waive apportionment with respect to the trust. Also, the trust document must clearly provide 
that this provision operates only if, quite independently, the trust is found to be includible, so 
as not to generate inclusion in the first instance. 

On these pages is the sample tax payment provision — the whole thing — with the 
highlighted provisions excluded, just to show that it isn’t such a monster that you could not 
include it in your form book. 

Debts, Expenses, and Taxes: My personal representative shall pay from the income or principal of the 
residue of my estate all obligations of my estate, including expenses of my last illness and funeral, costs of 
administration (including ancillary), other legally enforceable charges and claims allowable against my 
estate, and (subject to apportionment as provided below) death taxes as defined next below.  
A. Death Taxes Defined: Death taxes means all estate, inheritance, succession, or transfer taxes and any 

income or similar taxes on appreciation (including interest, penalties, and any excise or supplemental 
taxes) imposed by the laws of any domestic or foreign taxing authority at the time of or by reason of 
my death, but shall not include: 
1. Any additional estate tax incurred under §2032A(c) of the Internal Revenue Code (or any similar 

or corresponding state tax law or any successor provision to any such law, all as amended prior to 
my death, hereafter collectively referred to as the Code) because of the disposition of or failure to 
use qualified real property; and 

2. Generation-skipping transfer taxes imposed by Chapter 13 of the Code. 
B. Apportionment: Except as otherwise provided herein, it is my intent that each recipient of property that 

is includible in my estate for death tax purposes (whether passing under this will or otherwise) pay the 
proportionate death taxes attributable to the property (s)he receives, determined as follows: 
1. The death tax attributable to adjusted taxable gifts as defined by §2001(b)(1)(B) of the Code, any 

gift taxes includible in my gross estate by §2035(b) of the Code, any recaptured inter vivos 
transfer subject to §529(c)(4)(C) of the Code, or any comparable inclusion (hereafter collectively 
referred to as completed lifetime gifts) is the difference between (i) the total death taxes incurred 
by my estate and (ii) the death taxes that would have been incurred if there were no completed 
lifetime gifts. For apportionment purposes, the recipient of property that produced gift tax 
includible by §2035(b) of the Code shall be treated as having received the amount of that gift tax, 
and the recipients of completed lifetime gifts will pay the tax attributable thereto. 

2. Tax Benefits: Credits, deductions, exclusions, exemptions, and similar benefits shall be reflected 
as follows: 
a. Any gift tax allowed as a credit by §2001(b)(2) of the Code that was paid by the recipient 

shall inure to the benefit of that recipient. 
b. The benefit of any other credit shall inure to the recipient of property that produced the credit. 
c. The benefit of any reduction in tax attributable to an election under §2032A of the Code shall 

inure to the qualified heir who receives the property that is the subject of the election. 
d. The benefit of any reduction in tax attributable to property qualifying for the marital or 

charitable deduction shall inure to the recipient of that property. Any increase in death taxes 
attributable to a disclaimer of such property or a failure to elect to qualify any part of a 
bequest that otherwise could constitute QTIP property under §2056(b)(7) of the Code shall be 
charged to the disclaimed or non-elected property without the benefit of any marital or 
charitable deduction otherwise available to my estate. 

e. The benefit of any tax rate differential in computing death taxes attributable to the relation of 
the recipient to me shall inure to that beneficiary. 

f. The benefit of any other entitlement directly attributable to identifiable property shall inure to 
the beneficiary who receives that property. 
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3. Temporal Interests: Death tax attributable to property held in temporal interests shall be paid from 
corpus to the extent the effect thereof is to amortize the cost over the respective interests but 
otherwise shall be apportioned between the respective interests based on their respective values. 

4. QTIP Property: All taxes attributable to all §2044 property shall be determined on a pro rata rather 
than the incremental basis provided by §2207A of the Code and shall be apportioned to the §2044 
property with the highest inclusion ratio to the extent doing so will not constitute a constructive 
addition with respect to any §2044 property with a lower inclusion ratio. 

5. Exoneration: Notwithstanding any other provision of this will, the recipient of property described 
in this paragraph shall not be subject to apportionment and the taxes attributable to this property 
shall be paid by the remaining recipients of property includible in my estate. 
a. To the extent apportionment of the attributable tax would violate federal law relating to 

retirement benefits and deferred compensation. 
b. To the extent apportionment of the attributable tax would cause an acceleration of income 

taxation. 
c. Property not passing under this will to the extent the total tax attributable thereto is less than 

*% of the total death taxes described in paragraph A. 
d. Property passing under * of this will (relating to personal property) to the extent the total tax 

attributable thereto is less than *% of the total death taxes described in paragraph A. 
C. Reimbursement: Because it is my intent to apportion death taxes as described above, it is unnecessary 

to assert the rights to reimbursement provided by §§2206, 2207, 2207A, 2207B, and 2603 of the Code 
(and any similar provisions hereafter adopted) and, except to the extent inconsistent with the foregoing, 
I hereby waive those entitlements. 

D. Interest and Set Offs: In the discretion of my personal representative death taxes attributable to 
property not passing under this will may be paid out of the residue of my estate prior to recovering the 
attributable tax from the recipient of that property. 
1. Attributable tax that has not been paid by the recipient before my personal representative pays 

death taxes or that is not yet due because my personal representative made a valid deferral election 
under §6161, §6163, or §6166 of the Code shall bear interest equal to that imposed by the Code on 
my personal representative. 

2. Any entitlement of a beneficiary under this will may be applied in payment of that beneficiary’s 
share of the taxes and interest attributable to other property received by that beneficiary. 

3. My personal representative shall not be personally liable for withholding an insufficient amount as 
a set off against the liability of a recipient or for failing to recover attributable taxes or interest 
following reasonable efforts and shall not be required to litigate to enforce apportionment unless 
indemnified against the costs thereof. 

E. Adjustments: My personal representative’s selection of assets to be sold to pay death taxes, and the tax 
effects thereof, shall not be subject to question by any beneficiary. My personal representative is 
hereby indemnified against any liability it may incur to any recipient of property not passing under this 
will for the effect of any action taken in the computation or payment of death taxes that directly or 
indirectly affects any recipient’s liability under this provision. Elections or allocations authorized 
under the Code may be made by my personal representative in its discretion without regard to or 
liability for the effect thereof on any beneficiary or any tax consequence thereof. No adjustment shall 
be made between income and principal, in the relative interests of the recipients, or in the amount or 
selection of assets allocated to any trust under this will to compensate for the effect of any such action 
or for the effect on the amount of any tax attributable to any recipient of property includible in my 
estate for death tax purposes. 

F. Conflict of Laws: For all purposes of interpreting this provision and ascertaining the rights of any 
recipient of property includible in my estate for death tax purposes the law of the state of my domicile 
at death shall govern notwithstanding the nature or location of the property or the domicile of the 
recipient. 
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Appendix of “Recent” Death Tax Apportionment Cases 

Since I wrote Tax Payment Provisions and Equitable Apportionment, 22 U. MIAMI INST. 
EST. PLAN. 18-1 to 18-129 (1988), I have tried to read every state or federal case that raises a 
wealth transfer tax payment or apportionment issue. From the unfortunate number of cases 
that I have read over this time I believe that there is no planning and drafting issue that is 
more likely to produce litigation (and liability for the drafter) than apportionment of a tax 
payment obligation. The consistent root of problems is a tax payment direction — provided 
under a badly drafted document or (rarely) under state law in the absence of an applicable 
direction — calling for payment from the residue of an estate, typically waiving all rights of 
reimbursement. 

Here then are just select recent examples of these train wrecks, reported in the hope that 
some readers will reassess the wisdom of unthinking boilerplate inclusion of the few short 
paragraphs found in many estate planning documents, directing payment of all taxes caused 
by a client’s death from the residue of the client’s estate and, applicable in all but four 
American jurisdictions, overriding the more sensible state law equitable apportionment that 
usually would avert the particular problem raised. To illustrate: 

Reynolds v. Reynolds, 2007 R.I. Super. LEXIS 52 (2007), involved TOD (Transfer on 
Death) and other nonprobate property and a will provision directing payment “as an expense 
of administration, all estate, legacy, succession and inheritance taxes,” which the court held 
was not “a clear and unambiguous directive” adequate to override state outside 
apportionment under the Uniform Estate Tax Apportionment Act. According to the court the 
direction was only regarded as directing against inside apportionment among probate assets. 
Similarly, In re Estate of Williams, 853 N.E.2d 79 (Ill. App. Ct. 2006), held that the court 
“reject[s the] claim that the will’s language, ‘pay [all estate, inheritance, transfer, and 
succession taxes] from the residue of my estate . . . without apportionment or 
reimbursement,’ somehow clarifies any ambiguity concerning [the decedent’s] intent.” The 
question in Williams was whether an old-style §2056(b)(5) all-income, general power of 
appointment marital deduction trust should pay the estate tax caused by its §2041 inclusion in 
the estate of the surviving spouse, or whether the residue of the spouse’s estate should pay, 
which would adeem a charitable residuary bequest. The majority concluded that the pay-all-
taxes provision in the surviving spouse’s will “merely shows an intent to prohibit the 
beneficiary of the residue from seeking apportionment from the beneficiaries of the probate 
and nonprobate assets,” but that it did not address the question of what would happen if the 
residue of the surviving spouse’s estate was insufficient to pay all taxes. At the time Illinois 
lacked a tax apportionment statute but Illinois case law has “consistently applied the doctrine 
of equitable apportionment . . . among recipients of probate and nonprobate assets,” unless 
“the testator has expressed a clear intention to the contrary.” Here the court concluded that 
the pay-all-taxes and waive-all-reimbursement provision was insufficient to alter that result. 

In Estate of Malik v. Lashkariya, 861 N.E.2d 272 (Ill. App. Ct. 2006), the will directed 
“all taxes shall be paid by my estate” and this was deemed adequate to alter apportionment 
and place the full burden on the residue of the probate estate — in that case involving over 
$500,000 of life insurance (includible under §2042), another $230,000 of joint tenancy 
property (includible under §2040), and undisclosed value in a retail business and other 
probate assets that were substantially reduced by the tax burden. 

This may have been the right result in Williams — that the power of appointment trust 
pay the taxes caused by its inclusion — but it generated a strong dissent based on an accurate 
assessment that “the majority manufactures testamentary ambiguity out of dislike for . . . the 
results.” Oddly, neither opinion addressed the existence of the federal §2207 right of 
reimbursement, much less the more targeted question whether the will provision was 
sufficient to waive its application in this case. In Malik no mention was even made of §2206, 
the federal right of reimbursement for taxes attributable to §2042, which appeared to be over 



24 
 

50% of the taxable estate. Leaving the reader to wonder whether the litigants in both cases 
did not brief the issue of tax apportionment versus reimbursement. Unresolved in Williams 
was the fact that the marital trust default beneficiaries were a charity and private individuals 
and the issue whether taxes apportioned to the trust would be equitably apportioned so as to 
impose the total burden on the noncharitable beneficiaries (equitable because their 
entitlements generated all the tax). A well drafted tax payment regime will address all of 
these questions. 

Difficult coordination and balancing of priorities also accompany situations involving the 
elective share of a surviving spouse, charitable bequests, and tax apportionment if estate tax 
is not totally avoided by virtue of marital and charitable deductions. Such was the case raised 
by In re Poffenbarger, 961 N.Y.S.2d 731 (Surr. Ct. 2013), in which the decedent provided 
preresiduary bequests to friends, residue to charity, and left nonprobate property to a 
surviving spouse who claimed a statutory forced heir share of the probate estate. The estate 
tax marital deduction was not available to the estate, because the surviving spouse was not a 
citizen of the United States, meaning that estate tax was incurred. The decedent’s will 
contained the typically “pay all taxes from the residue of my estate” provision and waived all 
rights of reimbursement or contribution. Meaning that the charitable residue was reduced by 
estate tax caused by the spouse’s elective share and the nonprobate property that passed to 
the spouse. Presumably that reduction correspondingly reduced the charitable deduction, 
which also correspondingly increased estate tax in the estate, which again would be paid 
from the charitable residue, leading to a circular whirlpool calculation and vastly more tax 
than would be the case if several aspects of state law and the document were otherwise. A 
flaw in New York law is calculation of the elective share before payment of estate tax, 
meaning that all tax incurred in the estate befalls the nonmarital beneficiaries. In most cases 
this is harmless, because the elective share qualifies for the estate tax marital deduction and 
generates no tax. This generally produces an “equitable apportionment” result, meaning that 
the shares that generate the tax pay that tax. Here, however, the elective share was not 
deductible because the spouse was not a citizen, meaning that equitable apportionment 
should have required the spouse to pay the tax attributable to what the spouse received.  

Equitable apportionment was involved in both In re Probate of the Will of Lee, 2006 
N.J. Super. LEXIS 322 (2006), and Shriners Hospital for Children v. Schaper, 215 
S.W.3d 185 (Mo. Ct. App. 2006), in each case involving preresiduary bequests to individuals 
and residuary bequests to charity. In each case the question was whether taxes — which were 
entirely attributable to the noncharitable bequests — should burden the bequests that 
generated the tax. Essentially that result would allow each charity to take more because (1) 
the preresiduary bequests would each abate to pay the taxes attributable to them, leaving 
more in the residue (because taxes would not be a burden on the residue), and (2) the estate 
being larger because the charitable deduction would not be reduced by the imposition of 
taxes on the residue. As decided by these courts, however, the unmentioned result will be a 
circular whirlpool tax calculation involving a determination of the residue based on the 
amount remaining after payment of all taxes, paying the taxes from that residue, then 
reducing the residue for deduction purposes, recalculating the now higher tax and causing 
that added tax to be paid from the residue, again further reducing the residue and the 
deduction and increasing the tax, ad nauseam. 

In each case the courts determined that the decedent intended the individuals to receive 
particular amounts or property unreduced by any impost such as debts, expenses, or taxes — 
and in each case that might have been the right judgment of the decedent’s intent — but in 
each case litigation was generated by the drafter’s failure to clearly articulate that the 
charities were meant to receive only what remained after these preresiduary gifts took 
precedence and the charities paid all the tax. The Schaper court actually stated that the drafter 
“did not draft specific terms . . . concerning where the burden of the estate tax would fall,” 
partly because the estate was expected to be too small to be taxable and partly because the 
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decedent’s “plan was to leave payment of expenses up to [the trustee] because [the decedent] 
trusted [the trustee] to ‘take care of things’ and ‘she did not see any need to worry about it in 
detail at that point.’” Oh my! No indication is given whether this delegation of authority 
caused the government to deny the charitable deduction in its entirety, nor whether the cost 
of resolving these disputes will be borne by the drafter who failed to anticipate the 
controversy. Quaere the result of a community standard defense to such a malpractice case. 

In a similar vein, Hale v. Moore, 289 S.W.3d 567 (Ky. Ct. App. 2008), denied the 
benefit of equitable apportionment to two charities that were among 12 residuary 
beneficiaries of the estate of the widow of Colonel Harland Sanders (of Kentucky Fried 
Chicken fame). Noting that her will directed payment of taxes “off the top” of the estate and 
left the residue in equal shares with no special provision for the two charities, the court 
simply held that treating the two charities differently “would have been wholly contrary to 
Sanders’ directive” that disposition be in equal shares. The court resolved a conflict of laws 
issue by applying Kentucky law (that was the location of the probate estate) rather than 
Pennsylvania (where a trust that actually made the distribution was located), and stated that, 
absent a contrary direction, taxes should be apportioned under state law equally to all the 
residuary beneficiaries. No mention was made of the concept of equitable apportionment, as 
applied under Kentucky law by Lincoln Nat’l Bank & Trust Co. v. Huber, 240 S.W.2d 89 
(Ky. Ct. App. 1951) (involving a marital deduction entitlement for a surviving spouse’s 
forced heir share of an estate) — perhaps because no one argued the theory? 

A far less intuitive (because it is a much less common) drafting issue arose in Estate of 
Dehgani-Fard, 46 Cal. Rptr. 3d 289 (Cal. Ct. App. 2006), involving income tax attributable 
to substantial income items discovered 11 years postmortem. Charity was one of several 
residuary beneficiaries and the question was whether its share of the residue should be 
calculated before or after payment of income tax on those items. This is a different equitable 
apportionment concept than typically is encountered, but the common notion is that a 
charity’s portion of any estate should be calculated pre-tax (income or the more common 
wealth transfer tax) to properly apportion the benefit of any charitable deduction to the 
charity. It is not necessarily the decedent’s intent to allocate the benefit of a charitable 
deduction entirely to the charity, which is why litigation is required if the document is silent. 
The way to maximize any charitable benefit and reflect the charity’s tax exempt status is to 
divide before tax and subject only the portion passing to noncharitable beneficiaries to the 
tax, with all the tax being paid from that nondeductible portion. That was the result reached 
in Dehgani-Fard, but again it required litigation and reversal here of a lower court 
determination that violated “the equitable principle requiring that ‘the burden of the tax 
accompanies the income and should be borne by the account into which the taxed item 
goes.’” Quaere whether the typical tax apportionment provision even mentions the proper 
allocation of income tax liabilities (including the Canadian capital gain at death tax) incurred 
during estate administration. 

In re Menchhofer Family Trust, 765 N.W.2d 607 (Iowa Ct. App. 2009), resolved a 
similar conflict of laws issue (applying California law regarding the proper apportionment of 
Iowa inheritance tax) to conclude that preresiduary noncharitable bequests of the decedent’s 
applicable exclusion amount should bear no part of the Iowa inheritance tax on those 
bequests. Instead, the state death tax was paid from the residue, which passed entirely to 
charity, notwithstanding that doing so reduced the federal charitable deduction and converted 
an estate that would have generated no federal estate tax into a taxable estate. Compare 
Estate of McCoy v. Commissioner, 97 T.C.M. (CCH) 1312 (2009) (applying Utah state 
law, which is the Uniform Estate Tax Apportionment Act), in which tax clauses in a pour 
over will and the receptacle trust were not properly coordinated, the “decedent specified that 
the residue was to be the source of the payment of the estate taxes but failed to specify how 
the taxes were to be apportioned between the beneficiaries of the residue [and] . . . did not 
even clearly define what he meant by ‘residue’,” but the court nevertheless applied the 
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concept of equitable apportionment to protect a marital deduction bequest from reduction by 
the government under an argument (similar to that in both Hale and Menchhoffer) that taxes 
should be paid first, followed by division of the balance of the available funds. And when 
thinking about failure to define “residue” consider In re Sued, 2011 N.Y. Misc. LEXIS 
4740, in which the Surrogate Court addressed a document with two “residuary” clauses, one 
nested within the other, the umbrella clause referring the “all the rest, residue and remainder 
of my estate” and the subordinate one referring to “all the rest and remainder of my estate.” 
The court held that a specific devise of realty under the umbrella residuary provision (a 
specific residuary devise?) should bear a portion of the taxes under another provision that 
read “All . . . taxes shall be payable out of the residuary of my estate.” 

In re Estate of Nevius, 2007 WL 4577908 (unpub. Kan. Ct. App.), and In re Estate of 
Eriksen, 716 N.W.2d 105 (Neb. 2006), raised a different form of equitable apportionment, 
involving noncharitable beneficiaries but the same essential equities. To wit: who should get 
the benefit of any tax saving attributable to special use valuation under §2032A. Estate of 
Farnam v. Commissioner, 130 T.C. 34 (2008), involved a §2057 qualification issue and 
reminds us that the same issue could arise under the now defunct §2057 QFOBI deduction. 
Particularly in a case in which the tax benefit generated by a bequest (such as §2032A 
qualified real property or §2057 stock in a family business) ultimately may be recaptured if 
certain material participation qualification rules are not met postmortem, the hard question is 
whether the beneficiary who receives the qualified property, and who may be burdened later 
with any recapture tax, should receive the tax benefit generated by that special property. The 
issue in Eriksen, to be resolved on remand, was whether the decedent’s tax payment 
provision directed against statutory equitable apportionment, which the court apparently 
thought would apportion the tax savings attributable to either special use valuation or any 
deduction (only the latter of which was expressly mentioned in the statute). In Nevius the 
court remanded to the trial court to apply the Kansas version of the Uniform Estate Tax 
Apportionment Act and direct the tax saving to two sons who made the qualified use election 
and away from one daughter who refused to encumber her land with the special use election, 
unless the trial court specifically found that the decedent intended for some other 
apportionment to apply. 

A similar item that might be relevant (but under most statutes or tax payment provisions 
it is not) includes the benefit of credits or exclusions. One increasingly common illustration 
of this is illustrated by Pfeufer v. Cyphers, 919 A.2d 641 (Md. 2007), involving the benefit 
of a state inheritance tax exemption for relatives of the decedent as opposed to “strangers.” In 
a larger setting, state death tax may contain tax rate differentials for beneficiaries in varying 
degrees of relation. In Pfeufer four residuary beneficiaries were required to split the estate 
remaining after payment of all state death tax, notwithstanding that all of that tax was 
incurred by the share of just one of them, who was not a relative and therefore was not 
entitled to exempt beneficiary status. Based on what the court regarded as “boilerplate 
language” in the decedent’s will to pay all taxes from the residue of the estate without 
apportionment, it is not inconceivable that the decedent thoughtfully intended to treat all four 
beneficiaries (two children, a sibling, and the nonrelative) as if they were similarly situated. 
The fact that this litigation reached the highest state court, however, tends to put the lie to the 
court’s expressed notion that the will provision was “clear.” Given the animosity created by 
that lack of equity, and the deviation from the state law default rule, a more affirmative 
articulation of intent would have been useful to better avoid the controversy. 

In a similar vein, consider the typical tax clause reflecting the decedent’s largess, 
essentially saying that every beneficiary is entitled to their share of the decedent’s wealth, 
free of all outstanding obligations. This was true in Svoboda v. Larson, 972 N.W.2d 891 
(Neb. 2022), in which relatively equal specific bequests allocated the decedent’s primary 
assets (livestock and a pharmacy business) between the decedent’s child and a consort who 
the decedent never married. (A second child was disinherited.) After satisfying these two 
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specific bequests, the residue of the estate passed entirely to the consort. The estate was 
valued at much less than the federal exclusion amount, and apparently there was no 
generation-skipping transfer tax. But state inheritance tax was just over $215,000, of which 
all but about $6,000 was attributable to the portions passing to the consort. These taxes 
exceeded the residue of the estate remaining after the nearly equal specific bequests, yet the 
personal representative (the consort) essentially pro rated the excess tax against the two 
specific bequests, to which the child objected. 

As framed by the court on appeal, the tax apportionment issue “is whether inheritance 
taxes may be charged to the estate, where the will directs that inheritance taxes be charged to 
the residue, but the residue lacks sufficient assets.” The court stated that this “is a novel issue 
under Nebraska law.” And then it held that the tax payment direction failed to the extent the 
inheritance taxes exceeded the residue, meaning that “the burden of the taxes falls where the 
law places such burden in the absence of a tax clause . . . .” In this case, that meant that the 
residue was exhausted, the specific bequests did not abate to pay the remaining inheritance 
tax, and the burden to pay those taxes fell on the consort and the child, with their respective 
obligations being calculated based on the tax rate applicable to a relative (the child) and a 
stranger (the consort). 

Was it clear that the decedent intended the child and the consort to be treated relatively 
equally? Indeed, giving them relatively equal specific bequests and leaving the residue to the 
consort suggests that the decedent wanted to benefit the consort more than the child. Yet the 
end result was quite different. Notwithstanding that the issue was “novel” in Nebraska, did 
the drafter of the will fail by not anticipating this result, instead using a standard-issue tax 
apportionment provision? The common assumption might be that tax apportionment is not a 
serious issue in an estate that is too small to require payment of federal estate or generation-
skipping transfer tax. In reality, however, a burden-on-the-residue tax apportionment 
provision can breed litigation, and should not be boilerplate in any drafter’s form book. As 
illustrated by Svoboda, the tax clause was a dispositive provision and should have been 
considered as carefully as the other provisions directing to whom specific properties or the 
residue would pass. 

Herewith is one inspiring decision that (1) reached a sensible result, (2) based on an 
actual statement of the testator’s intent, (3) in direct contravention of federal law, (4) which 
the state court determined not to be controlling. Eisenbach v. Schneider, 166 P.3d 858 
(Wash. Ct. App. 2007), involved whether taxes attributable to §2044 inclusion of a QTIP 
marital deduction trust in the estate of the surviving spouse should be paid from the residue 
of the spouse’s estate or apportioned to the QTIP trust. Unlike so many badly drafted estate 
plans, this survivor did not impose the burden of all taxes on the residue of the estate and did 
not waive all rights of reimbursement. Thus, the typical blind or general waiver of the federal 
§2207A right of reimbursement for taxes attributable to §2044 inclusion was not involved. 
Rather, having preserved apportionment to the QTIP trust (by a provision in the QTIP 
provisions of a joint settlor trust, rather than in the surviving spouse’s will), the issue was 
whether the incremental reimbursement regime of §2207A was superseded by the decedents’ 
pro rata apportionment dictate. On that score, §2207A(a)(1) requires that a decedent’s will or 
trust “specifically indicate[d] an intent” to override the federal incremental reimbursement 
rule. In Eisenbach the question posed was whether there was a sufficient specific indication 
of intent. The court correctly recounted the legislative history that a specific indication of 
intent requires some “specific reference to QTIP, the QTIP trust, section 2044, or section 
2207A,” which concededly this provision lacked. And then (here is the fun part), the trial 
court rejected the specific reference requirement — not saying that it was met, but instead 
saying: 

To interpret Section 2207A to override the testators’ intent because they failed 
to use magic words enacted after their testamentary documents had been 
drafted and signed would constitute a broad reach for a federal statute, 
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especially where the federal government has nothing to gain from the 
interpretation. 

Citing Riggs v. Del Drago, 317 U.S. 95 (1942), to the effect that state law trumps federal law 
on the question of tax apportionment, the court on appeal held that Congress’ purpose when 
imposing the specific reference requirement was to prevent decedents from “inadvertently” 
waiving the federal right of reimbursement, and that there is no hint in the committee reports 
that “a clear statement of testamentary intent regarding the allocation of the tax burden is to 
be displaced by the provisions of [§2207A].” The court then distinguished all prior cases on 
the specific reference requirement because all contained “general pay-all-taxes clauses” and 
not a provision retaining apportionment (albeit in a different amount than the federal, 
incremental tax regime). On that basis the court found all existing precedent inapposite and 
basically affirmed the lower state court, effectively telling Congress to “butt out.” 

The simple message of In re Estate of Stark, 2011 WL 3687421 (N.J. Super A.D. 2011), 
is that only the surviving spouse beneficiary of a QTIP marital deduction trust may waive the 
§2207A right of reimbursement for the taxes attributable to §2044 inclusion of the trust in the 
spouse’s gross estate at death. As a result, the QTIP trust remainder beneficiaries were unable 
to shift the burden of that tax to the surviving spouse’s estate. The issue arose because a 
provision in the trust settlor’s will provide that the QTIP trustee would pay estate and 
inheritance taxes caused by inclusion in the spouse’s estate, but only if the spouse died within 
three years after the settlor. Based on a confused (and probably wrong) statement in the 
settlor’s will, apparently the theory was that, if the spouse lived longer than three years, “the 
investment yield and appreciation on” the QTIP trust would offset any increase in the 
spouse’s estate tax and, therefore, that the spouse ought to pay the tax caused by inclusion. 
Finding that the settlor did not explicitly condition the QTIP trust on the surviving spouse 
agreeing to waive the §2207A right of reimbursement, and that the spouse did not in fact 
waive that right, the court concluded that taxes would be paid from the QTIP. 

There was a prenuptial agreement between the settlor and the surviving spouse in Stark, 
but it also did not require the surviving spouse to waive the §2207A right of reimbursement. 
Moreover, the court correctly held that only the survivor could do so — nothing in the 
prenuptial agreement or the settlor’s estate plan could alter that right of reimbursement or 
require the waiver. (Indeed, if it did, that condition on the spouse’s right to receive the QTIP 
marital deduction property might reduce the marital deduction available to the settlor’s 
estate.) See §2056(b)(4). The court also noted that the state estate tax apportionment statute 
provided for a pro rata allocation of taxes, but correctly held that this deviation from the 
§2207A incremental right only applied to the New Jersey estate tax resulting from inclusion 
of the QTIP in the survivor’s estate, thereby not creating a conflict with the inconsistent 
incremental federal right of reimbursement. 

Similar to Eisenbach, the issue addressed by In re Estate of Denman, 270 S.W.3d 639 
(Tex. Ct. App. 2008), was whether the decedent’s estate plan was effective to override the 
§2603(b) apportionment of generation-skipping transfer tax on a direct skip at the decedent’s 
death. Required by the federal statute is that a decedent’s estate plan must make “specific 
reference to the tax imposed” by the generation-skipping transfer tax. Which the court found 
lacking in the following provision in the decedent’s estate plan: “Any transfer, estate, 
inheritance, succession and other death taxes which shall become payable by reason of my 
death shall be apportioned as follows . . . .” Holding that “an explicit reference to generation-
skipping transfer taxes is required,” the court concluded that the §2603(b) regime was not 
overcome, meaning that the tax was a burden on the direct skip bequest itself. That burden 
reduced the amount of the transfer, which correspondingly reduced the amount of the 
generation-skipping transfer tax, and correspondingly increased the amount remaining for the 
residuary beneficiaries of the estate. 

In re Estate of Wu, 877 N.Y.S.2d 886 (2009), applied a traditional interested witness 
purge statute. The witness was the decedent’s sibling, who was not a named beneficiary 
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under the will. Which may explain why the person who conducted the will execution 
ceremony did not think to exclude the sibling as a witness. Nevertheless (1) the sibling was 
named as beneficiary of life insurance on the decedent’s life, and (2) the decedent’s will 
waived state law apportionment and the federal §2206 right of reimbursement for taxes 
attributable to that includible wealth. (The will provided: “All estate and inheritance taxes 
payable by reason of my death, in respect of all items included in the computation of such 
taxes, whether passing under this will or otherwise, shall be paid by my [fiduciary] . . . 
without recovery . . . .”) Because waiver constituted a benefit to the sibling — albeit not an 
express one that was as easy to identify as a testamentary bequest — the court regarded it as 
triggering the New York interested witness purge statute. 

The partially disappointed sibling might receive as little as 40% in net value under the 
insurance beneficiary designation due to the combined state and federal tax liability that the 
insurance proceeds must bear. The court’s clearly correct advice was that “[i]t behooves any 
drafter using such [a tax] clause to be fully informed of the testator’s non-probate assets to 
avoid unintended consequences . . . .” Burden-on-the-residue provisions raise issues in 
unexpected ways. Full apportionment would not have altered the sibling’s entitlement. But 
the decedent’s intent would have been more readily apparent, and the risk of inadvertently 
triggering the purge statute would have been correspondingly lower.   

Two relatively common issues were addressed by Estate of Thornhill v. Bloom, 2010 
WL 1222757 (Ind. Ct. App. unpub.), which involved two documents that both contained tax 
payment directions, and state inheritance as well as federal estate tax. State death (inheritance 
or estate) taxes do not always follow the same rules as the federal estate tax — either because 
inheritance taxes historically were a burden on the respective recipients while estate taxes 
typically burden the estate — or because apportionment differences exist (such as the federal 
burden on the residue rule, subject to rights of reimbursement in §§2206 through 2207B, 
which differs from “outside apportionment” under virtually all state laws). Thornhill was 
more complicated because the decedent’s will contained a “burden on the residue” tax 
payment mandate (“all taxes . . . shall be paid”) that waived “reimbursement from any 
person” (meaning that it reversed the state law apportionment regime), but the trust merely 
granted the trustee authority to pay (“the Trustee may, in the Trustee’s discretion, pay . . . the 
estate and inheritance Taxes . . . directly or, alternatively, in the sole discretion of the 
Trustee, distribute such sums to the Personal Representative as shall be necessary to pay all 
or any portion of such taxes”) and said nothing about apportionment or reimbursement. The 
state law apportionment statute required that any rebuttal of the state presumption of 
apportionment must be directed by a provision in the decedent’s will, and said nothing about 
provisions in a trust. The decedent’s estate was inadequate to pay all the taxes incurred, the 
trust therefore made payments, and the court required apportionment of those payments 
among the trust beneficiaries. Notwithstanding the express provision overriding 
apportionment in the decedent’s will, because the decedent “intended that the terms of the 
trust control” and that, “[b]ecause the trust does not contain any provision rebutting the 
presumption of apportionment of taxes, . . . the Federal Estate taxes and Indiana Inheritance 
taxes should be apportioned.” This result is bizarre in that typically a conflict between a will 
and a trust is resolved in favor of the will being the controlling document, but it probably is 
the equitable result (everyone pays their own share). Quaere whether this was the decedent’s 
intent (or whether the drafter gave it a moment’s thought). Consider the drafter’s liability, 
given that the two provisions were not effectively coordinated.   

Estate of Sheppard v. Schleis, 782 N.W.2d 85 (Wis. 2010), turned on whether a §2207B 
right of reimbursement existed with respect to the Federal estate taxes attributable to 
includible POD and TOD accounts. Wisconsin is a burden-on-the-residue state — one of 
only four states (Arizona, Georgia, and Iowa are the others) that do not apportion either state 
or Federal estate tax. The decedent in Sheppard died intestate (with a $12 million estate), 
with nearly $3.8 million payable to his godchild from the POD and TOD accounts. 
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Judge Abrahamson of the Wisconsin Supreme Court determined that these accounts are 
not includible in the Federal gross estate under §2036 and, therefore, that there was no 
§2207B right of reimbursement. She cited no authority, nor did she say under what section 
they are includible. The net result was that the godchild took the money free-and-clear, and 
the residuary beneficiaries of the decedent's estate were saddled with payment of the tax on 
the entire estate, with no apportionment or reimbursement rights. 

The result would differ under most state laws, which reverse the traditional burden-on-
the-residue rule. But many tax payment provisions reverse state law and place the tax 
payment burden back on the residue of the estate. Typically because it is administratively 
easier to pay from that single source. In those cases the issue might turn on whether that tax 
provision contained an effective waiver of the §2207B right of reimbursement. Sheppard 
held that there is no right to waive. So the question might turn on whether the court was 
correct about these accounts not being subject to §2036. 

There should be no doubt that these accounts are includible, but under what section? And 
with what ancillary consequences? If not §2036, then what other provision might it be — 
§2038 because these lifetime, nonprobate transfers are fully revocable until death, or §2033 
because Uniform Probate Code §6-211 says they are owned by the depositor until death? 

Sheppard highlights an issue that arises in situations in which it is not clear which of 
several potential inclusion provisions is applicable, with the difference being only the impact 
on tax apportionment. For example, a QTIP trust with a power of withdrawal might trigger 
inclusion under §2041 or §2044, with either a §2207 pro rata or a §2207A incremental 
reimbursement right. Or a fully funded revocable inter vivos trust with retained lifetime 
enjoyment might trigger inclusion under §2036 with a §2207B right of reimbursement or 
under §2038 with no right at all. 

Drafters who overlook issues like this and alter state law may create inequitable results. 
Raising an intriguing question whether the decedent in Sheppard wanted his godchild to take 
$3.8 million free-and-clear of tax (forcing the beneficiaries of his probate estate to pay all the 
tax) or did he want everyone to pay a share of the tax based on what each received? With no 
will or notes of intent, the best anyone might do is guess (and seek to introduce extrinsic 
evidence — a litigator’s delight). 

In Smoot v. Smoot, 2015 WL 2340822 (S.D. Ga. 2015), the decedent’s child sought to 
require the decedent’s surviving former spouse to pay estate tax attributable to life insurance, 
retirement benefits (a qualified plan, IRA, and a Keogh account), and an annuity that were 
payable to the former spouse. The decedent’s will apportioned taxes against each beneficiary 
on a pro rata basis, but that dictate was contrary to Georgia law, which is one of just four 
remaining burden-on-the-residue states (Arizona, Iowa, and Wisconsin being the others). 
This generated two issues, with a split-the-baby result. 

The estate tax attributable to the insurance proceeds was subject to the IRC §2206 pro 
rata right of reimbursement, which is similar to the provision in the decedent’s will. So the 
first issue was not whether the former spouse, beneficiary of the insurance proceeds, was 
required to bear the pro rata share of the decedent’s taxes attributable to those proceeds. That 
was clear. Instead, the issue was whether the former spouse had to pay interest incurred on 
the outstanding taxes that were attributable to those proceeds. That issue arose because §2206 
does not mention interest, and uncertainty exists because the more recently enacted tax 
reimbursement provisions in §§2207A(d) (dealing with QTIP property includible under 
§2044) and 2207B(c) (dealing with property includible under §2036) specifically refer to 
interest along with the underlying tax (§2207, dealing with §2041 power of appointment 
property, also does not mention reimbursement for interest). 

On this first issue the Smoot court concluded that the tax and interest thereon “are one 
and the same,” quoting §6601(e)(1), which provides that “[i]nterest prescribed under this 
section on any tax shall be paid . . . in the same manner as taxes. Any reference in this 
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title . . . to any tax imposed by this title shall be deemed also to refer to interest imposed by 
this section on such tax.” Consistent with Uniform Estate Tax Apportionment Act §2(2), that 
result was fortunate for the son because the will was silent regarding interest, and Georgia 
state law does not apportion the tax, much less the interest. 

The second, more significant, question was whether the decedent’s will could override 
the state law burden-on-the-residue dictate by apportioning tax to property that passed 
outside of probate. The traditional answer is that a provision in a will cannot govern property 
that is not subject to probate. However, a decedent’s will may negate local law calling for 
apportionment of tax against nonprobate property, instead directing payment of all taxes out 
of the probate estate. This is because, if the decedent’s intent is clear, relieving a nonprobate 
beneficiary of a tax burden imposed by state law is essentially a bequest to that beneficiary, 
which the decedent’s will may make. The converse situation, however, was presented in 
Smoot, whether a will may impose a burden on a nonprobate beneficiary. 

An interesting application of these notions was addressed by In re Estate of Williams, 
2003 WL 1961805 (Tenn. App. Ct. 2003), in which nonprobate assets (annuities) were 
payable to the decedent's ex-wife. The decedent’s will contained a tax payment provision that 
overrode the state law that apportioned tax to those annuities. Instead, the decedent’s will 
placed the tax burden on the residuary estate. The court held that this provision, which 
favored the ex-spouse, was not revoked by a state law specifying that dispositions in favor of 
a former spouse are deemed to be revoked following a divorce. Notwithstanding the 
dispositive benefit to the spouse, the court held that the tax payment provision was only an 
indirect benefit that accrued to the former spouse (and others) and was not meant to be 
addressed by the state law divorce-as-revocation-by-operation-of-law provision. 

The opposite situation was presented by Smoot, because the will provision was not 
favorable to the former spouse. So a repeal-by-operation-of-law rule normally would not be 
required. Nevertheless, the court held that the decedent’s tax payment provision did not apply 
to the decedent’s former spouse because Georgia law specifies that “[a]ll provisions of a will 
made prior to a testator’s final divorce . . . shall take effect as if the former spouse had 
predeceased the testator.” That result turned off the decedent’s attempt to apportion tax to the 
former spouse, who was deemed to be deceased. Although that result might technically be 
correct, based on the wording of the statute, it is contrary to the logic behind such statutes, 
which are meant to preclude a will from benefitting a former spouse. This will would have 
disadvantaged the former spouse, and the court’s reliance on the Georgia statute served to 
favor the spouse. That’s backwards. 

In the process, the court sidestepped the difficult question whether a will may apportion 
taxes against nonprobate property, if that direction is contrary to state law. Although there is 
no clear (or even majority) rule on that issue, in all but the four remaining burden-on-the-
residue states the easy planning answer is to avoid overriding the state law apportionment 
rule, which would cause the former spouse to incur any tax attributable to nonprobate assets 
received by the spouse. Care is required in such a case, however, to follow the dictates of any 
property settlement agreement that, incident to the divorce, may have directed that the spouse 
be designated as beneficiary of nonprobate assets. The important question is whether such an 
agreement addresses the question whether taxes are to be borne by the surviving former 
spouse. Quaere how many drafters of such property settlement agreements remember to 
address the tax apportionment issue. 

 


