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A. An Overview 

1. Charitable planning is as much art as it is science.  Many factors affect the 

decision about how and when to make a gift.  Income tax rules and their impact on the donor 

are central to the decision process.  The Internal Revenue Code allows taxpayers to reduce 

their income, estate and gift tax liabilities by taking deductions for contributions to certain 

organizations, including charities, Federal, State, local, and Native American tribal governments, 

and certain other organizations.  [Note: our discussion will focus on IRC §501(c)(3) entities 

which will be referred to as “charities” or “charitable organizations.”] 

 

2. Many state and local governments also impose taxes; these taxes vary 

widely by geography and are largely based on consumption (sales taxes), property ownership (ad 

valorem and intangible taxes) and income, gift, and estate taxes.  While these taxes may affect 

charitable giving calculations and decisions, our discussion will focus primarily on federal 

income taxes since they have the greatest impact on lifetime charitable planning. 

 

B. A History of the Charitable Contribution Deduction 

1. Income Tax  

 

(a) The original income tax code consisted of 14 pages and had tax 

rates ranging from 1 to 7 percent.  The income tax of 1913 was designed to generate 

revenue to run the government and equalize the growing disparity in the population's 

wealth. 

 

(b) The income tax charitable deduction was first introduced by the 

War Revenue Act of 1917 and accompanied rate increases in the federal income tax.  

 

(c) The tax rate increases were enacted to help fund the United States’ 

World War I effort and legislators feared that increases would reduce individuals’ income 

“surplus” from which they supported charitable causes.  It was thought that a decrease in 

private support would create an increased need for public support and even higher tax 

rates, so the deduction was offered as a compromise.  To ensure that individual taxpayers 

could not eliminate their tax liability through the charitable deduction, it was capped at 

15 percent of taxable income. 

 

(d) Supporters of the deduction also argued that the impact of any 

income tax increase without the deduction would fall at least partially on the charities 

themselves, as individuals would donate only the after-tax value of their before-tax 

intended gifts.  Additionally, the deduction was viewed as an efficient way to distribute 

public money to charities, as it cut out the government as a middleman.  Many believed 
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charities could deliver social services better than the government and that it was 

appropriate for individuals rather than the government to decide which charities to 

support.  Finally, some argued that the money donated to charity should not be 

considered income at all, and thus should not be taxed. 

 

(e) The income tax charitable deduction has undergone many changes 

since 1917, including: 

 

(i) Allowing an unlimited deduction to taxpayers who donated more 

than 90% of their taxable income in the current year and in each of the 

previous 10 years (in 1924), 

(ii) Changing the measure of the deduction to adjusted gross income 

and the introduction of the standard deduction in 1944, and 

(iii) Removing the unlimited charitable deduction in 1976. 

 

(f) For a brief period beginning in 1981, non-itemizers were allowed 

to take the deduction. The Tax Reform Act of 1986 ended that practice because of the 

increased standard deduction, the administrative burdens of substantiating non-itemizers’ 

contributions, and the belief that the practice allowed non-itemizers a double deduction 

for their contributions (i.e., because the standard deduction assumes a certain amount of 

charitable contributions).  Charitable organizations lobbied unsuccessfully to reinstate 

this provision as part of the 2017 Tax and Jobs Act, but the Taxpayer Certainty and 

Disaster Tax Relief Act of 2020 and the Coronavirus Aid, Relief, and Economic Security 

(CARES) Act did include a $600 cash above-the-line deduction for 2020 and 2021. This 

additional benefit was not extended beyond 2021. 

 

(g) The Revenue Act of 1935 made the charitable deduction available 

to corporations, but the deduction was limited at that time to five percent of the 

corporation’s net income.  Despite concerns in earlier debates that charitable giving by 

corporations would be ultra vires (i.e., beyond the powers of the corporation), the 

deduction was finally allowed as a means to reduce the level of tax increases needed to 

provide services to those affected by the Great Depression.  The percentage limit on 

corporate charitable contributions was increased to 10 percent of taxable income in 1981. 

 

2. Estate and Gift Taxes 

 

(a) Similar to the income tax, the estate tax was implemented to raise 

operating funds for the government.  The first tax—imposed to finance war efforts—was 

assessed as a stamp tax on inventories of estates, receipts of inheritances, probates of 

wills, and letters of administration.  This tax partially financed the United States Navy in 

the conflict with the French from 1797 to 1802.  Although this tax expired, it was 

reinstated in 1862 to finance the American Civil War, followed by an 1898 estate tax 

created to finance the Spanish-American War.  The estate tax was repealed in 1902 (with 
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the income tax) when the Supreme Court found the federal taxation system 

unconstitutional.1  

 

(b) The ratification of the Sixteenth Amendment to the Constitution 

allowed Congress to enact a permanent estate tax without constitutional challenge.  In 

1916, Congress passed an estate tax with a progressive structure levying a tax based on 

the market value of estate assets.  Early rates ranged from 1 to 10 percent, with an 

exemption for the first $50,000 of estate assets and $40,000 of insurance.  In today’s 

dollars, $50,000 would be the equivalent of just over $1 million. 

 

(c) Until 1924, transfer taxes were imposed solely on property owned 

at death.  Property transferred during life escaped taxation, leading to numerous stories of 

deathbed transfers.  A tax on gifts was introduced in 1924 to fill the gap.2 It was 

eliminated in 1926, but then reintroduced in 1932 to assist in the recovery from the 

Depression and has remained in place since as a backstop for both the estate and income 

tax systems. 

 

(d) Presently, the estate tax charitable deduction is unlimited, and it is 

possible for a taxpayer to give all of his or her property to charity at death and eliminate 

estate taxes. 

 

 

 

 

 

 

 

 

 

 

 

 

 

C. Calculating the Charitable Deduction.  While charitable deductions for gifts 

made for estate or gift purposes are unlimited and can reduce estate or gift tax to zero, charitable 

deductions are limited for income tax purposes.    Three factors affect the timing and amount of 

the donor's income tax charitable deduction: (1) the type of charity receiving the gift, (2) the 

type of property contributed, and (3) the taxpayer's adjusted gross income. 

 

1. The Character of the Charitable Recipient 

 

(a) The amount of a taxpayer's current income tax charitable deduction 

is determined in part by the character of the charitable recipient.  For the purposes of this 

 
1 Knowlton v. Moore, 178 U.S. 41 (1900) 
2 This rule, which adds property over which the decedent has the power to alter, amend, revoke, or terminate, is now 

found in IRC §2038. 

Discussion Problem #1:   

• What are the tax and public policies behind the income and estate tax 

charitable deduction? 

• How do you think changes in the estate tax exemption impact 

charitable giving decisions? 

• What about the increased standard deduction for income tax purposes?        
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rule, Section 501(c)(3) organizations are divided into two groups:  50 percent-type 

organization and 30 percent-type organizations.  Generally, the rule imposes an annual 

limitation for gifts of cash of 50 percent of the taxpayer’s adjusted gross income for 50 

percent-type organizations (but see (e) below), and 30 percent of adjusted gross income 

for 30 percent-type organizations. 3   These annual limits drop to 30 percent and 20 

percent, respectively, for gifts of appreciated capital gain property.4 

 

(b) Fifty percent organizations include charitable organizations with a 

broad base of public support, including community foundations, and certain “per se” 

public charities such as schools, churches, and nonprofit hospitals.  For purposes of the 

annual deduction limitation, 50 percent-type organizations also include supporting 

organizations and private operating foundations.5 

 

(c) Thirty percent organizations include the remainder of qualified 

charities and are characterized by more limited donor support such as private (non-

operating) foundations (including family foundations).  While private foundations are 

generally subject to lower Adjusted Gross Income giving limits and property contribution 

limits, there are certain exceptions.  The rules which limit the applicable percentage 

limitations and reduce the amount of deductions for property contributions to private 

foundations do not apply in the case of certain categories of private foundations.  

Contributions of capital gain property to the following special types of private 

foundations (described in IRC §170(b)(1)(E)) are deductible on the same basis as 

contributions to public charities: 

 

(i) Private operating foundations,6 

 

(ii) Foundations that distribute all of the contributions received for a 

given year by the 15th day of the third month of the following year (the conduit 

or pass-through foundation),7 and 

 

(iii) Pooled fund foundations.8 

 

(d) In addition, contributions that are made “for the use of” a 50 percent-

type charitable organization are treated as if they were gifts to 30 percent organizations.9   

 

(i) The determination of when a gift is “for the use of” a charity rather 

than “to” a charity is rule-driven rather than logic-driven: 

 

• Assets held in trust for charitable purposes are gifts, “for the 

 
3 H.R.1 — 115th Congress (2017-2018).  Effective January 1, 2018 - December 31, 2025. 
4 IRC §170(b)(1); Reg. §1.170A-8(b). 
5 Organizations described in IRC §170(b)(1)(A). 
6 Private operating foundations are defined in IRC §4942(j)(3). 
7 See IRC §170(b)(1)(E)(ii). 
8 See IRC §170(b)(1)(E)(iii). 
9 IRC §170(b)(1); Reg. §1.170A-8(b). 
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use of” charity.10  

 

• Gifts creating income interest gifts are “for the use of” 

charity. 

 

 

(e) The 2017 Tax Act added an additional deduction limit for 2018 – 

2025 when a donor’s charitable contributions are made completely in cash.  In this case, 

the donor may deduct up to 60% of adjusted gross income (rather than 50%).   

 

(f) In response to the COVID pandemic, the Taxpayer Certainty and 

Disaster Tax Relief Act of 2020 and the CARES Act: 

 

(i) Increased the deduction limit for individuals for cash to 100% of 

adjusted gross income for 2020,  

 

(ii) Allowed an above-the-line charitable income tax deduction of 

$300/per person or $600/per couple in 2020, 

 

(iii) Increased the corporate charitable deduction to 25% of taxable 

income in 2020.   

 

(g) These benefits were extended to 2021, but not beyond. 

 

 

Charitable Deduction Examples: 

 

EXAMPLE 1: 

In 2021, Kathryn Wills created and funded a wholly charitable trust that will 

distribute its income annually among three public charities:  the Modern Museum 

of Art, United Way of Greater New York, and the Children's Hospital.11  This is 

a gift “for the use of” the named charities and Wills’ income tax charitable 

deduction is limited to 30 percent of her adjusted gross income. 

EXAMPLE 2: 

What if Wills instead funded a $1 million charitable lead trust that pays a 5 

percent annual distribution to the Blue Ridge Community Foundation, a 50 

percent-type organization?  This gift is “for the use of” charity and is limited to 

30 percent of Wills’ adjusted gross income. 

EXAMPLE 3: 

 
10 Reg. §1.170A-8(a)(2). 
11 The trust will be classified as a private foundation and is required to distribute at least 5 percent of its 

average market value each year to avoid excise tax; this example assumes trust income meets or exceeds this 

minimum. 
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Ashon Patel created a charitable remainder trust funded with cash that terminates 

outright to the Greater Dade Community Foundation, a 50 percent type charity.  

This gift is considered “to” charity and is deductible up to 50 (or even 60 

percent) of his adjusted gross income. 

EXAMPLE 4: 

If, instead, the charitable remainder trust paid out to another trust for the benefit 

of the Community Foundation, it would be a gift “for the use of” and Patel’s 

deduction would be limited to 30 percent of his adjusted gross income. 

 

 

2. The Asset Used to Make the Gift 

 

(a) The second limit on the taxpayer's charitable deduction is based on 

the character of the property contributed to charity.  The character depends upon the length 

of time the donor has owned the property and the type of asset contributed.  Of course, if 

the donor contributes cash, there is no issue with basis or holding period – it is the ideal 

asset to give. 

 

(b) Under some circumstances, the donor must reduce the fair market 

value of gifts of appreciated property (but not below basis).  These reduction rules apply 

to ordinary income property and short-term capital gain property, long-term capital gain 

property when an election is made, and tangible personal property when the use of the 

gift is unrelated to the charity's tax-exempt function. 

 

Examples of Gifts Limited to Basis 

Original issue discount bonds 

Market discount bonds 

Business inventory held for sale 

Original works of art sold by the creator or someone who received them from the 

creator 

Accounts receivable generated by services 

Accounts receivable generated through sale of inventory 

Depreciated property used in a trade or business 

Property generating short-term capital gain 

Tangible personal property where there is no related use of that property 

Gifts to private foundations (other than those described in IRC §170(b)(1)(E) 

Gifts of patents and intellectual property (although qualified donee income may be 

deductible in the years following the gift) 

 

(c) Ordinary income property.  The fair market value of ordinary 

income property gifts must be reduced by the amount of ordinary income that would be 

generated by the gift if sold.12  Ordinary income property includes original issue discount 

 
12 IRC §170(e)(1)(A); Reg. §1.170A-4(a)(1). 
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bonds, market discount bonds, business inventory held for sale,13 copyrights and original 

work products (such as an artist's work or a writer's manuscript) sold by the creator or 

someone who received the asset by gift from the creator, or accounts receivable generated 

from services or sale, or inventory.  Ordinary income is also generated on the sale of 

property used in a trade or business that has been depreciated to the extent that income 

generated on the sale would be reclassified as ordinary income,14 or on property that 

would have been subject to ordinary income treatment if it had been sold, because it 

generated an ordinary income tax deduction on earlier tax returns (recapture property).15 

 

(i) See William B. DuVal and Gene H. DuVal v. Commissioner and 

Rev. Rul. 79-256 (as to amount of deduction). 

 

(d) Short-term capital gain property is generally defined as property 

held for 12 months or less.  The charitable deduction for gifts that would have generated 

short-term gain had they been sold must be reduced by the amount of the short-term gain; 

essentially, the value of the gift is limited to the donor's basis in the asset.   

 

(e) Long-term capital gain property.  Long-term capital gain property 

is defined as property held for a period greater than 12 months.16  However, some assets, 

such as cattle and horses held for draft, breeding, dairy, or sporting purposes, must be 

held for more than 24 months to be considered long-term.17 Gifts of long-term capital 

gain property contributed to 50 percent organizations may be deducted at market value, 

although the deduction is limited to 30 percent of the donor's adjusted gross income.18  

The cap is restored to 50 percent if the donor makes an election on his or her tax return to 

limit the value of the gift to their basis in the asset.19  This election applies to all gifts of 

capital gain property, including the carryover of contributions from prior years.20  

Generally, the election would not be advantageous unless the market value and cost basis 

of the assets are similar, the donor wants the higher 50 percent limit to be applicable for 

the year, and other gifts will not be negatively affected. 

 

(i) With one exception, gifts of property with long-term 

capital gain contributed to a private foundation are limited to the donor's 

basis and subject to an adjusted gross income cap of 20 percent. Gifts of 

“qualified appreciated stock” made to a private foundation may be 

deducted at market value (although these gifts are still subject to the 20 

percent of AGI limit).21  Qualified appreciated stock is defined as:  

 
13 The rules on gifts of inventory held for sale are complex and are not covered in this text.  Results differ depending 

on whether the inventory was owned at the beginning of the tax year in which the gift was made or whether that 

asset was purchased in the year of gift. 
14 IRC §1250(a). 
15 IRC §170(e)(1). 
16 IRC §1222(a). 
17 IRC §1231(b)(3)(A). When working with an unusual asset, check the holding period required for long-term gain 
treatment. 
18 IRC §170(b)(1)(C). 
19 IRC §170(b)(1)(C)(iii). 
20 Id. 
21 IRC §170(e)(5)(A). 
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• Publicly traded stock (stock for which date of contribution 

market quotes are readily available), 

 

• That has been held for more than 12 months, and 

 

• Represents 10 percent or less of the outstanding stock of the 

corporation (aggregating all gifts to non-50 percent organizations for 

the year and attributing contributions by the donor's siblings, spouse, 

ancestors, and lineal descendants). 

 

(f) The related use rules for tangible personal property.  Deductions 

for gifts of tangible personal property are limited to the property's basis unless the 

property gifted will be used to carry out the public charity's tax-exempt function 

(described as a “related use”).  For example, a donor who contributes an antique desk to 

the YMCA to be sold has made a gift of tangible personal property that is limited to 

basis.  However, if the desk is contributed to a school that uses the desk in the principal's 

office or to a theater that uses the desk in the reception area, the gift is considered a 

related use contribution and the donor can deduct the fair market value of the gift. 

 

(i) The test is a practical one.  If the donor knows, learns, or has 

reason to know the property will not be used in the charity's operations, the 

gift is considered an unrelated use contribution.  For example, if the donor 

who contributed the desk to the school knew that it was to be sold at auction 

rather than used in the operation of the charity, the gift is for an unrelated use 

and the donor's deduction is limited to his basis in the asset. 

 

(ii) Often the donor is not in a position to know what the charity 

intends to do with the property.  The safe harbor rules provide that if the gift is 

one that would normally be used by the charitable recipient—such as a 

painting donated to an art museum—the donor can treat the gift as a related 

use contribution (even if it is later sold), provided the donor did not have 

actual knowledge of the plans for sale at the time of the gift.22 

 

(iii) Automobile donations with a value exceeding $500 at date of gift 

are subject to additional reporting requirements under The American Jobs 

creation Act of 2004.23  Under the Act, a donor's deduction for a vehicle is 

limited to its sales value if it is to be sold within 30 days.  If the vehicle will 

be used rather than sold (related use), the charity must supply a written 

document explaining the vehicle's use and anticipated duration of that use.24  

 

Related Use Rules: 

 

 
22 Reg. §1.170A-4(b)(3)(ii)(b). 
23 Pub. L. No. 108-357, 118 Stat. 1418 (2004). 
24 See the specific substantiation requirement set out in §884 of The American Jobs Creation Act of 2004. 
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EXAMPLE 1: 

Harrison Clark contributed a contemporary painting worth $100,000 to the Coral 

Gables Museum of Art for its collection, which the museum accepted. Six months 

later, however, the new curator decided to sell the piece and replace it with one more 

appealing to her eye.  Through the application of the safe harbor rules, Mr. Clark is 

entitled to a deduction equal to fair market value. 

EXAMPLE 2: 

What if Clark contributed the painting to the Museum to satisfy a campaign pledge to 

build a new museum wing?  Because he knew at the time of his contribution that the 

painting would be sold to pay for construction, his deduction is limited to his cost 

basis in the property. 

EXAMPLE 3: 

Savannah donates tangible personal property valued at $60,000 to Miami Church, 

which is sold in the church’s annual auction. The funds from the sale of the auctioned 

property go to support the church’s outreach program. If Savannah purchased the 

donated assets for $30,000, she would be permitted a charitable deduction of only 

$30,000 because the property was sold to fund the church’s other efforts. 
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                        3. The Donor’s Income Level.  The third factor affecting the value of the 

charitable deduction is the donor’s adjusted gross income in the year of the gift.  The current 

income tax deduction for gifts is limited—through the rules discussed previously—to either 60, 

50, 30, or 20 percent of the donor's adjusted gross income (called the donor's contribution base).  

The limits cannot be combined to produce a larger deduction than any single gift.  A full 

explanation of the calculation required to compute the combined apportioned limit is beyond the 

scope of this outline.26  It is best to refer the donor to his or her accountant for a review of the 

manner in which the gift can be applied against income.  The accountant is generally the only 

advisor with knowledge of the donor's personal tax situation, adjustments carried forward from 

prior years, and the status of gains on certain property (especially ordinary income and 

depreciated property used to make the gift).  Gifts that exceed the annual limitations can be 

carried forward for up to five additional years after the year of the gift.27 

 

 

                        4. Applying the Limits.  Table 8 provides a quick reference for the charitable 

deduction caps for 50 percent type organization, while Table 9 on the following page is a similar 

reference for gifts to private foundations. 

 

 

 

 

 
25 H.R.1 — 115th Congress (2017-2018).  For tax years beginning after Dec. 31, 2017 and before Jan. 1, 2026. 
26 For guidance on this issue, see Reg. §1.170A-8 and Hopkins, Bruce R.  Charitable Giving Law Made Easy, John 
Wiley & Sons, 2007. 
27 IRC §170(b)(1)(D). 

TABLE 8 

CHARITABLE DEDUCTION LIMITS FOR  

50 PERCENT TYPE ORGANIZATIONS 

Property Contributed Amount Deductible 
Percentage Limitation  

on Gift 

Cash 

Cost 

(Same as Fair 

 Market Value) 

50%25 

Ordinary income property Cost 50% 

Short-term capital gain property Cost 50% 

Long-term capital gain property Fair Market Value 30% 

Long-term capital gain property, if election 

is made to reduce deduction to cost 

 

Cost 

 

50% 

Tangible personal property, if unrelated use Cost 50% 
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                     5. Exceeding and Combining the Limits.  The charitable deduction rules are 

even more complicated when the donor makes gifts that exceed the annual deduction ceilings, or 

makes several types of gifts. For example, the donor may make gifts to 50 percent organizations 

as well as 30 percent organizations, or he or she may make gifts of a contribution of cash and 

long-term capital gain property.   

  

                     6.  Gifts that exceed the annual limit.  When gifts exceed the annual limit, 

excess amounts can be carried forward for up to five years.28  Deduction amounts carried 

forward to successive years continue to be limited by the contribution limits applicable in the 

first year.  For example, a deduction for a gift made in 2019 subject to the 30 percent 

contribution base limit (such as a gift of appreciate marketable securities to a public charity) 

remains subject to the 30 percent limit in any succeeding year in which it is used. 

  

                      7.  Availability and Benefit of the Charitable Deduction 

 

 
28 IRC §170(d). 

TABLE 9 

GIFT DEDUCTION LIMITS FOR PRIVATE FOUNDATIONS 

Property Contributed Amount Deductible 
Percentage Limitation 

 on Gift 

Cash Cost 30% 

Ordinary income property Cost 30% 

Short-term capital gain property Cost 30% 

Long-term capital gain property (other than 

qualified appreciated stock) 
Cost 20% 

Long-term qualified appreciated stock Fair market value 20% 

 

EXAMPLE: 

Amy Walker made a cash gift of $100,000 to her church in 2018.  Amy was not 

employed for the full year and her adjusted gross income (contribution base) was 

$150,000.  Since her church is a 50 percent type organization, she can deduct 

$150,000 x 60 percent or $90,000 on her 2018 tax return, and can carry the $10,000 

balance forward to 2019 and beyond.  If she instead donated appreciated stock, her 

deduction limit would be 30% of her contribution base ($150,000 x .30 = $45,000).   
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(a) The charitable contribution deduction is an itemized deduction, so 

its value in any tax year depends on the relative amount of the taxpayer’s itemized 

deductions compared to his or her standard deduction, and the taxpayer’s marginal tax 

rate.  The standard deduction eliminates the need for many taxpayers to itemize 

deductions on Schedule A of Form 1040. 

 

(b) The amount of the standard deduction is calculated in part to 

approximate the amount of itemized deductions - such as medical expenses, charitable 

contributions, and State taxes - that a taxpayer ordinarily incurs in a taxable year.  The 

basic standard deduction varies depending upon a taxpayer’s filing status.  In 2017, the 

standard deduction was $6,350 for single individuals and $12,000 for married couples 

filing jointly.  As a result of the Tax Reform Act of 2017, the 2020 standard deductions 

were $12,400 for single individuals and $24,800 for married couples filing jointly; 

however, these new standard deduction amounts sunset in 2025.29 

 

(c) If a taxpayer takes the standard deduction rather than itemizing 

deductions in a tax year, then any charitable contributions the taxpayer makes in that year 

do not further reduce taxable income and cannot be carried forward.  A transitional 

exception to this general rule is Pandemic Relief Act’s “above the line” $600 per couple 

cash contribution deduction.  A taxpayer’s decision to elect to itemize deductions in lieu 

of taking the applicable standard deduction depends on the value of the standard 

deduction to that taxpayer.  In general, it is beneficial to itemize deductions only if the 

total value of the itemized deductions is greater than the standard deduction.     

 

(d) The taxpayer’s marginal tax rate also affects the value of the 

charitable contribution deduction to a particular taxpayer.  The higher the taxpayer’s 

marginal tax rate, the greater the value of the charitable deduction to that taxpayer. 

 

EXAMPLE 1: 

The value of a $1,000 charitable contribution deduction to a taxpayer who itemized and is 

in the 22 percent tax bracket is $220 (i.e., $1,000 x 22 percent).  In other words, the 

$1,000 charitable contribution reduces the taxpayer’s liability by $220. 

EXAMPLE 2: 

The value of a $1,000 charitable contribution deduction to a taxpayer who itemizes and is 

in the 37-percent tax bracket is $370 (i.e., $1,000 x 37%).  For this taxpayer, the $1,000 

charitable contribution reduces his or her tax liability by $370. 

 

                      8.  Gifts That Cannot Be Deducted.  Some gifts do not generate a charitable 

deduction for income tax purposes. These include: 

 

(a) Gifts to individuals.  Gifts made to charity to cover disaster relief 

for victims of floods, hurricanes, or tornados are deductible; however, gifts designated for 

a specific individual or family are not deductible.  If the donor is interested in making on-

 
29  H.R.1 — 115th Congress (2017-2018).  For tax years beginning after Dec. 31, 2017 and before Jan. 1, 2026. 
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going gifts to individuals for disaster relief, scholarships, or related purposes, establishing 

a private foundation may be an alternative that allows the donor greater control.  

Individuals may not deduct gifts made to other individuals, even if they are for charitable 

purposes.  However, foundations may make gifts to individuals, so long as those gifts are 

for charitable purposes and fall within the statutory requirements.  (For example, private 

foundations must receive advance approval for scholarship programs and must document 

and monitor other types of charitable gifts given directly to individuals.)   

 

(b) Gifts to non-qualified organizations.  Gifts to organizations such as 

civic leagues, social and sports clubs, labor unions, and chambers of commerce not listed 

as qualified organizations are not deductible.   

 

(c) Gifts made in exchange for a benefit.  Donors must reduce the 

value of a charitable gift by the dollar value of the goods and services received for that 

gift.  When the value of the goods and services equals or exceeds the value of the 

contributed property, no deduction is available.  See Ottawa Silica Co. v. United States 

and T.C. Memo. 1994-603, William B. DuVal and Gene H. DuVal v. Commissioner. 

 

(d) Contributions to lobbying groups. 

 

(e) Contributions to political groups or candidates. 

 

(f) Dues to country clubs, lodges, fraternal orders, or similar 

organizations. 

 

(g) Tuition payments. 

 

(h) Personal services or time contributed to a charity, blood donations, 

or personal expenses incurred (other than mileage) while volunteering for charity. 30 

 

(i) Most gifts of partial interests in property.  

 
30 Reg. §§1.170A-1(g), 1.170-2(a)(2). 
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(j) Gifts that can be revoked. 31  

 

(k) Gifts that are complete only upon the occurrence of a certain event, 

“unless the possibility that the charitable transfer will not become effective is so remote 

as to be negligible.” 32  

(l) Gifts to foreign organizations (unless that charity has qualified 

with the IRS as a §501(c)(3) organization or the foreign country has a special 

arrangement under a tax treaty). 33 

 

(m) Charitable organizations that are designated as terrorist 

organizations.34  

 

(n) Gifts without proper substantiation.35  
 

D. When a Contribution is Deductible 

 

1. Overview.  A gift to charity is deductible in the year it is paid provided 

that: 

 

(a) The taxpayer delivers the property to a qualified charitable 

organization (i.e., described in section 170(c), 2055(a), or 2522(a)), 

 

(b) The gift is unconditional, meaning it cannot be revoked or defeated 

 
31 Reg. §1.170A-1(e). 
32 Id. 
33 IRC § 170(c); Convention Between the United States of America and Canada with Respect to Taxes on Income and 

on Capital, Art. XXI; Notice 99-47, 1999-2 C.B. 344. 
34 IRC § 501(p)(4); Ann. 2003-74, 2003-2 C.B. 1171. 
35 The IRS is serious about the substantiation requirement and will deny the deduction if the taxpayer has not 

complied with the rules.  See Jennings v. Comm’r, 88 A.F.T.R.2d, pp. -5337; No. 01-1336 (Sept. 19, 2001); Ekeh v. 

Comm’r, T.C. Summary Op. 2001-50, No. 11921-99S (Apr. 5, 2001); Barck et ux. V. Comm’r. T.C. Summary Op. 

2001-51, No. 3170-99S (Apr. 5, 2001). 

Discussion Problem #2:   Jose Garcia is a retired physics professor who spent 

many years on the faculty at The University of Miami.  During his teaching 

years, he lived in a beautiful lakefront home not far from the campus.  He has 

been retired for nearly 2 years and now spends most of his time in the 

Caribbean.   

Jose is seeking your advice as to how he might share this property with the 

University.  He spends approximately 2 weeks every year there, and is certain 

that this would be an excellent venue for retreats, small conferences, and 

similar events throughout the school term. 

What options would you suggest?  What are some of the issues to consider? 
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through the happening of an intervening event.36  (A promise to make a gift, or a pledge 

to make a gift, is not sufficient to create a deduction for income tax purposes.),37 

 

(c) The gift is made without an expectation of personal 

benefit/substantial economic value in return, 

 

(d) The transfer must be of money or property - contributions of 

services are not deductible, and 

 

(e) The transfer must be substantiated in a timely and proper form. 

 

2. Entities for Which Charitable Gifts Are Deductible  

 

(a) Qualified Charitable Organizations.  An income tax charitable 

deduction is allowed for lifetime, voluntary, irrevocable contributions of cash or property 

to or for the benefit of a qualified charitable organization. Qualified organizations for the 

purposes of the income tax deduction include the following: 

 

(i) Federal, state, and other governmental units in the United States 

or its possessions (so long as the contribution is used for a public purpose), 

 

(ii) A domestic (U.S.) entity “organized and operated exclusively for 

religious, charitable, scientific, literary, or educational purposes, or to foster 

national or international amateur sports competition or for the prevention of 

cruelty to children or animals; nonprofits organized for religious, charitable, 

educational, scientific, or literary purposes; those that deal with public safety; 

and those organized for the prevention of cruelty to children or animals.”38 

 

(iii) War veterans organizations, or entities that support such 

organizations, 

 

(iv) A domestic fraternal society, order, or association operating 

under the lodge system (so long as the gift is to be used exclusively for 

charitable purposes—dues to these organizations are not deductible), 

 

(v) A cemetery company operated as a not-for-profit venture 

exclusively for the benefit of its members or for burial purposes.  

Contributions made for the care of a specific lot or crypt are not deductible, 

 

(vi) Foreign organizations with qualified domestic organizations or 

certain charities in countries with tax treaties permitting contributions.  

Canada is an example of one such country with a tax treaty. 

 

 
36 Reg. §1.170A-1(e). 
37 Reg. §1.170A-1(a). 
38 Reg. §501(c)(3). 
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(b) IRS Tax Exempt Organization Search (“TEOS”) contains a current 

list of qualified charitable organizations.39  An alternative source is GuideStar by Candid 

(the result of the merger of Foundation Center and GuideStar, at www.candid.org; or 

www.guidestar.org).  Candid is an online database that provides information on charities; 

this information is drawn from IRS records, tax returns, and other information voluntarily 

submitted.  Candid is not as current as TEOS, so one should use caution when searching 

for a newly approved charity or one whose tax-exempt status is in question. 

 

(c) Not all charities are created equal.  An organization qualifying for 

tax-exempt status under §501(c)(3) is further classified as either a public charity or a 

private foundation.  Contributions to both public charities and private foundations 

generally are deductible, although the computation of the deduction may differ 

significantly, as discussed above. 

 

(d) Private foundations are further classified as either private operating 

foundations or private non-operating foundations.  In general, private operating 

foundations operate their own charitable programs while private non-operating are 

grantmaking organizations.40  Most private foundations are non-operating foundations.  

Operating foundations are not subject to the same payout requirements as private 

foundations and are not considered a private foundation for purposes of the charitable 

contribution deduction rules. 

 

3. Public Charities.  An organization may qualify as a public charity in 

several ways.  For example: 

 

(a) “Per se” public charities.  The Internal Revenue Code and 

Regulations deem select charities, such as a church, educational institution, hospital and 

certain other medical organizations, certain organizations providing assistance to colleges 

and universities, or a governmental unit, to be public charities. 

(b) Broadly supported public charities.  This type may qualify as a 

public charity if at least one-third of its total support is from gifts, grants, or contributions 

from governmental units or the general public.41 

(c) Revenue generating public charities.  This type of public charity 

may qualify as a public charity if it receives: 

 

(i) More than one-third of its total support from a combination of 

gifts, grants, and contributions, plus revenue arising from activities related to 

its exempt purposes (e.g., fee for service income), and 

 

(ii) Less than one-third from endowment income and net (after tax) 

 
39 https://www.irs.gov/charities-non-profits/exempt-organizations-select-check 
40 To further complicate the situation, there is a special type of operating foundation known as an exempt operating 

foundation. https://www.irs.gov/charities-non-profits/private-foundations/definition-of-exempt-operating-foundation 
41 Treas. Reg. §1.170A-9A-9(f)(2). Failing this mechanical test, the organization may qualify as a public charity if it 
passes a “facts and circumstances” test. Treas. Reg. §1.170A-9(f)(3). 

https://www.irs.gov/charities-non-profits/private-foundations/definition-of-exempt-operating-foundation
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unrelated business taxable income. 

  

 A detailed analysis of the application of the tests is found in the article, “Qualifying for 

Public Charity Status,” included with the class materials. 

 

(d) Supporting organizations.  A public charity that does not meet the 

other public charity descriptions may still qualify by providing support to another 

§501(c)(3) entity that is not a private foundation.42  Supporting organizations are further 

classified as Type I, II, or III depending on the relationship they have with the supported 

organization.  Supporting organizations must support public charities listed in one of the 

other categories (i.e., per se public charities, broadly supported public charities, or 

revenue generating pubic charities) and they are not permitted to support other supporting 

organizations or testing for public safety organizations. 

 

(e) Testing for public safety organizations.  These may qualify by 

being organized and operated exclusively for testing for public safety.  Such 

organizations are not eligible to receive deductible charitable contributions.43 

 

4. Private Foundations 

 

(a) The Code does not expressly define the term “public charity,” but 

rather classifies all charitable organizations as private foundations by default, unless an 

organization meets one of the public charity definitions.  Thus, a §501(c)(3) organization 

that does not fit within any of the above public charity categories is automatically 

classified as a private foundation.   

 

(b) In general, private foundations receive funding from a limited 

number of sources (e.g., an individual, family, or corporation).   

 

(c) Unlike public charities, private foundations are subject to tax on 

their net investment income at a rate up to two percent for tax years beginning before 

December 20, 2019.  For years after December 20, 2019, the rate is now fixed at 1.39%.44  

 

(d) Annual distributions of 5% of a private foundation’s net 

investment assets (“qualified distributions”) are required. Private foundations are also 

subject to self-dealing rules which set an absolute prohibition on certain insider 

transactions and impose excise taxes on such involvements. See The Nuts and Bolts of 

Private Foundations (for Estate Planners) in the reading materials. 

 

5. Ineligible Donees.  In general, no deduction is available for gifts to 

individuals or to organizations that are not listed under §170(c).  Contributions to the following 

types of organizations, for example, typically are not deductible as charitable contributions: 

 

 
42 IRC § 509(a)(3). 
43 This is a limited category, originally enacted as special legislation tailored to the situation of a single organization. 
44 IRC § 4940 
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(a) Most social welfare organizations (described under §501(c)(4)).  In 

a few limited situations, organizations described in §501(c)(4) may be eligible donees 

described in §170(c).  This might include, for example, certain veterans organizations and 

certain volunteer fire companies; 

(b) Labor organizations (described under §501(c)(5); 

(c) Business leagues and chambers of commerce (described under 

§501(c)(6); and 

(d) Homeowners associations. 

 

6. Donative Intent.  The term “contribution or gift” is generally interpreted to 

mean a voluntary transfer of money or other property without receipt of adequate consideration 

and with donative intent.  A payment or other transfer to a charity (regardless of whether it is 

called a “contribution”) is not deductible if it is made in exchange or in return for an economic 

benefit.  To the extent a payment exceeds the fair market value of the benefit received from the 

charity, the excess portion may be deductible, provided that the donor can demonstrate that he or 

she transferred the excess to charity with the intention of making a gift.45 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

EXAMPLE 1: 

 
45 United States v. American Bar Endowment, 477 U.S. 105 (1986). Treas. Reg. §1.170A-1(h). 
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If a donor pays $1,000 to attend a charitable organization’s annual fund-raising dinner, 

the deductible portion of the payment does not include the value of the dinner or other 

tangible return benefits the donor receives at the event.   

Other examples of payments to organizations that may qualify as eligible donees, but 

which are not deductible payments due to a lack of donative intent include the following: 

• Tuition.  If a parent pays tuition to a university for a child’s education, that tuition 

payment is not deductible even though the university may be a charitable 

organization because the tuition is a fee for educational services, a substantial 

return benefit to the donor. 

• Dues.  A payment of membership dues, fees, or other bills to country clubs, lodges, 

fraternal orders, or similar groups generally are not deductible, even if such groups 

may qualify as eligible recipients of charitable contributions, because such 

payments typically are in exchange for services rendered. 

• Tickets to Win Prizes.  The cost of a raffle, bingo, or lottery ticket generally is not 

deductible to the extent that the payment entitles the purchaser to a chance of 

winning a valuable prize. 

EXAMPLE 2: 

 

What if the donor in Example 1 paid the cost of the meal, drinks, and entertainment ($200) 

and her Private Foundation the balance ($800)?  See PLR 9021066. 

EXAMPLE 3: 

If a donor contributes a case of wine valued at $500 to a museum’s charity auction, and a 

patron bids $2,000 for the case: 

A. How much can the donor deduct? 

B. Is the successful bidder entitled to deduct some or all of his purchase price? 

 

E. Substantiation 

 

1. Overview.  Charitable gifts of $250 or greater must be properly 

substantiated to be deductible.46  Charities are required to supply donors with written 

substantiation of gifts containing a description and value of the gifts and services provided in 

exchange for the contribution.  However, it is the donor's responsibility to obtain substantiation, 

this must be done before the earlier of: (a) the due date of the tax return on which the deduction 

is claimed, or (b) the date the tax return is filed and retain the substantiation documents to 

support the deduction on the tax return.  See 15 West 17th Street LLC v. Commissioner of 

Internal Revenue attached. 

 

 Complying with the substantiation rules can be difficult for charities and donors alike.  

The IRS has released guidance in Publication Number 1771, Charitable Contributions— 

 
46 IRC §170(f)(8)(A); see Jerry L. Hill et ux. v. Comm'r, T.C. Memo 2004-156. 
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Substantiation and Disclosure Requirements47, to help taxpayers and charities deal with the 

substantiation rules.  This publication details the rules, provides an explanation and supplies 

sample written acknowledgements.  It also confirms that charities may comply with the 

substantiation requirements through a properly worded e-mail or similar digital message.48 

 

2. Quid Pro Quo.  A donor will not receive a deduction for a charitable 

contribution made in exchange for personal benefit, goods, or services.  The substantiation 

requirements were tightened in 1993 to require a charity to verify that the donor received no 

goods or services in exchange for a gift of $250 or greater.49  Goods and services are defined as 

any cash, property, services, benefits, or privileges provided by the charity in exchange for the 

donation.50  The donor makes a gift “in consideration of” goods and services if at the time of the 

contribution he or she expects, or has reason to expect, a receipt of goods or services in exchange 

for the gift.51 
 

 

 

 

 

 

 

 

 

3. Some benefits provided by charity are considered “insubstantial” and need 

not be reflected on the goods and services statement.  These include (2020 limits):52 

 

(a) Items received in a fundraising campaign in which the charity 

informs the donor of the deduction amount and the benefits have a de minimis value, 

considered to be the lesser of 2 percent of the gift amount or $107 or if the payment is 

at least $53.50, the items have the organization's name or logo (for example, 

bookmarks, key chains, mugs, posters or tee shirts) and the cost for the items is within 

the limits for low-cost articles of $10.70.53 

(b) Free, unordered low-cost items. 

(c) Newsletters or publications (not available to non-members or the 

public for a fee) designed to inform individuals of activities of the charity. 

(d) Annual membership benefits provided in exchange for $75 or less 

 
47 This publication is available online at https://www.irs.gov/pub/irs-pdf/p1771.pdf 
48 See Reg. §1.170A-13 for detailed information on other types of gifts. 
49 Omnibus Budget Reconciliation Act of 1993, Pub. L. No. 103-66, §13172(a), 107 Stat. 486 (1993). 
50 Reg. §1.170A-13(f)(5). 
51 Reg. §1.170A-13(f)(6). 
52 IRS Pub. No. 526, Charitable Contributions, p. 20 (Rev. 3-2021); figures adjusted for inflation in Rev. Proc. 2019-

44. 
53 IRS Pub. No. 1771, Charitable Contributions – Substantiation and Disclosure Requirements, (Rev. 3-2016); See Also 
Rev. Proc. 90-12 and Rev. Proc. 92-49. 

Discussion Problem #3:  Joe Hemple has two children at the University of 

Wisconsin; annual tuition is $15,000 per child. Joe made a gift of $30,000 in 

appreciated stock to the University of Wisconsin and directed that it be applied to 

his children's tuition bills. Joe believed that he had avoided capital gain on the 

contributed stock and that he would receive a charitable deduction of $30,000.  Is 

he correct? 

 

https://www.irs.gov/pub/irs-pdf/p1771.pdf
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that involve membership privileges such as free or discounted admission to facilities, 

discounts from the organization's gift shop, free or discounted parking, and free or 

discounted entry to events where the cost is within the low-cost article limit.54 

 

(e) Naming rights are considered insubstantial regardless of the value 

of the benefit. 

 

 

 

4. Substantiation Requirements.  The requirements for substantiation of gifts 

vary depending upon the type of asset contributed, the form of the gift, and the size of the gift.  

Table 10 shown on the next page contains a summary of the substantiation rules; these rules are 

discussed in detail in the text that follows. 

  

 
54 Id. 

EXAMPLE 1: 

Jane Cassidy paid $800 to the High Museum in Atlanta to attend a museum ball that 

included dinner and dancing.  The value of the dinner and dancing was $100.  The 

museum must provide written substantiation that Jane paid $800, that the museum 

provided benefits (dinner and dancing) with a value of $100, entitling Jane to a 

charitable contribution deduction of $700. 

 

EXAMPLE 2: 

John Jones, the architect for a hospital addition, had a dispute with the hospital over 

the amount due under his contract.  He felt the hospital owed him $25,000 in 

additional payments due to changes made to specifications.  The hospital argued it 

had paid in full.  In an effort to resolve the dispute, John suggested that he contribute 

$25,000 to the charity in exchange for the charity's payment to him of the disputed 

amount.  This payment, made in exchange for an expected payment, was not a gift. 
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TABLE 10 

SUMMARY OF SUBSTANTIATION RULES FOR CHARITABLE GIFTS 

Market Value of Gift Cash Marketable Securities 
Non-Marketable Securities or 

Other Property 

Less than $250 

• Written receipt from 

charity showing name, 

date of contribution, and 

amount 

• Cancelled check 

• Credit card slip 

• Other reliable evidence of 

gift 

Written receipt from charity 

showing name, date of 

contribution, and amount 

• Written receipt from charity 

showing name, date of 

contribution and amount 

• Other reliable evidence of 

gift 

• Valuation of gift (not 

required to be qualified 

appraisal) 

$250 to $500 

Contemporaneous written 

receipt from the charity 

showing type of payment, 

amount of payment, value 

of goods or services 

received by donor (or 

none). 

Contemporaneous written 

receipt from the charity 

showing receipt of securities 

and value of goods or 

services received by donor 

(or none). 

• Contemporaneous written 

receipt from the charity 

showing type of payment, 

amount of payment, value of 

goods or services received by 

donor (or none). 

• Valuation of gift (not 

required to be qualified 

appraisal). 

$501 to $5,000 

Contemporaneous written 

receipt from the charity 

showing type of payment, 

amount of payment from 

the charity showing type of 

payment, amount of 

payment, value of goods or 

services received by donor 

(or none). 

Contemporaneous written 

receipt from the charity 

showing receipt of securities 

and amount of payment, 

value of goods or services 

received by donor (or none). 

The donor must also 

complete Section A of Form 

8283. 

• Contemporaneous written 

receipt from the charity 

showing type of payment, 

amount of payment from the 

charity showing type of 

payment, amount of payment, 

value of goods or services 

received by donor (or none). 

• The taxpayers must include a 

description of the property 

and “such other information 

as the Secretary may 

require.” 

More than $5,000 

Contemporaneous written 

receipt from the charity 

showing type of payment, 

amount of payment from 

the charity showing type of 

payment, amount of 

payment, value of goods or 

services received by donor 

(or none). 

Contemporaneous written 

receipt from the charity 

showing type of payment, 

amount of payment from the 

charity showing type of 

payment, amount of payment, 

value of goods or services 

received by donor (or none). 

• Contemporaneous written 

receipt from the charity 

showing type of payment, 

amount of payment from the 

charity showing type of 

payment, amount of payment, 

value of goods or services 

received by donor (or none). 

• A qualified appraisal must be 

obtained and the taxpayer 

must attach such information 

and such part of the appraisal 

as the Secretary may require. 
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TABLE 10 

SUMMARY OF SUBSTANTIATION RULES FOR CHARITABLE GIFTS 

Market Value of Gift Cash Marketable Securities 
Non-Marketable Securities or 

Other Property 

More than $500,000 

and gifts of art more 

than $20,000 

  

A copy of the signed 

qualified appraisal must be 

included with the return, not 

just the appraisal summary. 

 

 

 

(a) Cash. Cash gifts include those made with currency, a check, a 

credit card, or through a payroll deduction.  Cash contributions also include out-of-pocket 

expenses incurred while donating one's services. 

 

(i) Gifts Less than $250. For cash gifts less than $250, a donor is 

required to provide written evidence that the gift was made. This evidence 

may include:55 

 

• A receipt from the organization showing the organization 

name, date of contribution, and amount of contribution, 

• A cancelled check or legible account statement showing the 

name of the organization, the amount paid, and the date of the gift, 

• A credit card statement showing the name of the organization, 

the amount of the gift, and the date made, or 

• Other reliable written evidence such as an electronic funds 

transfer record or payroll deduction confirmation. 

• When a donor makes multiple gifts to a charity in one year 

which total $250 or more, and where none of the individual gifts 

exceeds $249.99, each gift may be treated separately so long as each 

gift bears a separate receipt.56 
 

(ii) Gifts of $250 or Greater.  Each gift of $250 or greater must be 

substantiated by a contemporaneous written receipt from the charity receiving 

the gift that contains:57 

 

• The type (nature) of the contribution, 

• The amount of the contribution, 

• The goods and services, if any, received in exchange for the 

 
55 Instructions to Schedule A&B, Form 1040, A-4. 
56 Reg. §1.170A-13(f)(1). 
57 Reg. §1.170A-13(f)(2). 



 25 

payment (if no goods and services were received, the receipt should 

make that statement), 

• A statement that intangible religious benefits were 

received, if any (if the nonprofit provides religious benefits). 

• Multiple gifts of $250 or more.  When multiple gifts of 

$250 or more are made during the year, the nonprofit can provide one 

or more receipts for substantiation.58 

 

(iii) Gifts made through payroll deduction.  When the gift is made 

through payroll deduction, the donor must have a copy of the payroll form, 

Form W-2, or other employer-furnished document reflecting the payment and 

a pledge card or statement from the organization detailing the goods and 

services, if any, that were received, or in the alternative, that no goods or 

services were received.59 

(iv) Out-of-pocket expenses incurred when volunteering.  When the 

donor documents out-of-pocket expenses incurred in providing services to 

charity (that are not reimbursed), these expenses are documented by providing 

adequate personal records to substantiate the expenditure and a written 

statement from the charity detailing the services provided, whether the donor 

received any payment or other benefits for the services, an estimate of the 

services provided, and an estimate of any intangible religious benefits (if the 

charity provides religious benefits).60 

 

(b) Non-Cash Gifts.  For every gift other than cash, the taxpayer must 

have a written, dated receipt from the charity that includes:61 

 

(i) The name of the charity receiving the gift, 

(ii) The date and location of the contribution, and 

(iii) A description of the property. 

(iv) The substantiation requirements for gifts of non-cash property 

vary depending on the size of the gift. Gifts of similar items contributed to the 

same charity or multiple charities in the same year must be aggregated for the 

purposes of determining the applicable substantiation requirements (that is, 

the value of the similar items is added and the taxpayer must comply with the 

substantiation requirements of the combined amount).62 

 
58 Reg. §1.170A-13(f)(1). 
59 Reg. §1.170A-13(f)(11); see also Ltr. Rul. 200307084 for application of this substantiation principle to a payroll 

deduction transfer to a tax-exempt entity that made grants and loans to corporation employees and dependents 

suffering from temporary financial hardship. 
60 Reg. §1.170A-13(f)(10). 
61 Instructions to Schedule A&B, Form 1040, A-4. 
62 IRC §170(f)(11)(F). This requirement was added by The American Jobs Creation Act of 2004. 
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• Gifts Less than $250. For gifts of less than $250, the 

substantiation receipt must contain the name of the organization, the 

date of the gift, the location to which the gift was delivered, and a 

detailed description of the property.63 

• Gifts of $250 to $500.  For gifts of $250 up to $500, the written 

receipt must include a statement that no goods or services were 

provided (if provided, it should include a good faith estimate of the 

value of the goods or services), and a written acknowledgment of the 

gift from the organization dated on or before the due date of the 

return.64 

• Gifts More than $500 up to $5,000.  For gifts of more than 

$500 up to $5,000, the donor must have all information listed for gifts 

of $250 to $500 as well as detail about how the property was acquired 

(by purchase, gift, inheritance, or exchange), the date it was acquired, 

and its cost basis.65  The taxpayer must include a description of the 

property and “such other information as the Secretary may require on 

the return in the year of the contribution.”66 

• Gifts More than $5,000 and up to $500,000.  When a donor – 

including an individual, closely held corporation, personal services 

corporation, partnership, or S corporation — makes a gift of non-

marketable property in an amount greater than $5,000, the donor must 

meet all the substantiation requirements for gifts of $500 or more and 

also obtain a qualified appraisal of the donated property.67  A qualified 

appraisal must be obtained, and the taxpayer must attach such 

information and such part of the appraisal as the Secretary may 

require.68 

• Gifts Greater than $500,000.  For gifts greater than $500,000, 

the donor must meet all substantial requirements for gifts of more than 

$5,000. In addition, the taxpayer must obtain and attach a qualified 

appraisal of the property and attach it to the return in the year of 

contribution.69 

(v) Split-Interest Gifts.  Most split-interest and partial interest gifts 

are subject to the substantiation rules set out above.   

 

(vi) Pooled Income Funds.  A gift to a pooled income fund must be 

 
63 Id. 
64 Id.; IRS Pub. No. 526. 
65 Reg. §1.170A-13(b)(3)(i); see special rules for vehicle contributions with a value exceeding $500. 
66 IRC §170(f)(11)(B).  
67 Reg. §1.170A-13(c). 
68 IRC §170(f)(11)(C).  
69 IRC §170(f)(11)(D).  
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substantiated.  The written statement must acknowledge that the gift was made 

to the organization's pooled income fund and state that no goods or services 

other than the income interest were provided in exchange for the gift. A 

statement is not required to provide a good faith estimate of the value of the 

income interest from the pooled income fund.70 

 

(vii) Charitable Gift Annuities.  A purchase of a charitable gift 

annuity must be substantiated if the value of the gift to charity is $250 or 

greater.71  The written acknowledgment must state that no goods or services 

were provided to the donor other than the annuity interest.  The written 

statement is not required to provide a good faith estimate of the value of the 

annuity interest. 

 

(viii) Remainder Interest in Home or Farm.  The substantiation 

regulations do not address substantiation of a remainder interest in a home or 

farm.  The best approach is to treat the gift as subject to the substantiation 

requirements when the value of the gift is $250 or greater. 

 

(ix) Qualified Conservation Easement.  A gift of a qualified 

conservation easement, like other gifts of real estate, is subject to the 

substantiation requirements.  The donor must document the value of the 

property prior and subsequent to the placement of the easement on the 

property.72 

 

(c) Gifts Not Subject to Substantiation Requirements.  Certain gifts are 

specifically exempted from substantiation requirements: 

 

(i) Charitable remainder trusts.  Gifts to charitable remainder 

annuity trusts and charitable remainder unitrusts do not require 

substantiation.73 

 

(ii) Charitable lead trusts.  Gifts to charitable lead annuity trusts and 

charitable lead unitrusts also do not require substantiation.74 

 

(iii) For testamentary gifts, substantiation is not required, but 

documentation may be required if the estate is required to file a Form 706, 

Federal Estate Tax Return. 

 

 Table 11 provides a summary of the gift types that require substantiation. 

 

 
70 Reg. §1.170A-13(f)(13). 
71 Reg. §1.170A-13(f)(16). 
72 Reg. §1.170A-14(h). 
73 Reg. §1.170A-13(f)(13). 
74 Id. 



 28 

(d) Appraisals.  Gifts of more than $5,000, other than gifts of cash or 

publicly traded securities, require the donor to obtain a qualified appraisal and attach an 

appraisal summary to the tax return on which the deduction is first claimed.75 

(i) Qualified Appraisal.  A qualified appraisal must be in writing 

and meet with the following requirements:76 

 

• Must be prepared specifically for tax purposes (and must state 

that it was prepared for tax purposes) on a timely basis, defined as 

within 60 days prior to the gift up to the due date of the return on 

which the donor first claims the deduction. 

 

• Must be prepared, signed, and dated by a qualified appraiser, 

and include the name, address, and identifying number of both the 

appraiser and the appraiser's employer as well as the credentials of the 

appraiser. 

 

• Must contain an adequate description of the property, so that it 

is possible to identify the contributed item. 

 

• Must describe the condition of the property and whether the 

property is tangible personal property. 

 
75 Instructions to the Form 8283; IRS Pub. No 526, see §883 of The American Jobs Creation Act of 2004 for 

increased reporting requirements. This Act eliminated the exception for non-publicly traded stock that formerly had 

a threshold greater than $10,000. 
76 Reg. §1.170A-13(c)(3)(i). 

TABLE 11 

SUMMARY OF GIFTS TYPES REQUIRING SUBSTANTIATION 

 
 Gift Form Substantiation Required 

Outright Cash Gifts Yes 

Outright Non-Cash Gifts Yes 

Charitable Remainder Trusts No 

Charitable Lead Trust No 

Bequest Under Will No 

Pooled Income Fund 
Yes (the value of the income interest does not have to be stated on the 

substantiation documents) 

Charitable Gift Annuity 
Yes (the value of the annuity interest does not have to be stated on the 

substantiation document) 

Retained Life Interest Not addressed in regulations; substantiation recommended 

Qualified Conservation Easement Yes.  In addition, the donor must maintain records of the property value 

before and after the easement 
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• Must state the date of gift or expected date of gift as well as the 

date of the appraisal. 

 

• Must include any restrictions or other terms relating to the gift, 

including a designated use for the item. 

 

• Must provide information on the appraiser (who must be 

qualified and in the business of providing appraisals). 

 

• Must describe the method used to determine the value of the 

gift (for example, the income approach, the market data approach, the 

replacement cost less depreciation) and the basis for valuation (such as 

comparable sales, sampling of transactions). 

 

• Must clearly state the value of the gift based on the appraisal 

process. 

 

• May not involve a prohibited appraisal fee. 

 

(ii) Standards for a Qualified Appraiser.  An appraiser must be 

qualified to issue an opinion on the value of the contributed item.  A qualified 

appraiser may not be anyone on the list of disqualified individuals that include 

the donor, the charity, or a party to the gift transaction and any of their 

employees or relatives.  The appraiser also may not be someone who derives 

the majority of their business income from the donor, the charity, or a party to 

the transaction.  To ensure an appraiser is qualified, the IRS requires that the 

appraiser include a declaration that states that he or she:77 

 

• Is in the business of providing appraisals, 

 

• Is qualified to appraise the property that is the subject 

of the appraisal, 

 

• Is not the donor, the donee, a party to the transaction, 

an employee of these three groups, a person related or married 

to an individual in one of these groups, or an individual whose 

business is primarily to provide appraisals for one of these 

groups, and  

 

• Understands that civil penalties will be imposed if the value is 

intentionally overstated. 

 

(iii) If the donor knows that the appraiser is falsely stating the value 

of an item, or enters into an agreement to have the appraiser overstate the 

 
77 Reg. §1.170A-13(c)(5)(i). 
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value of the gift, the appraiser will not be considered “qualified” within the 

requirements of the statute.78 

 

(iv) Appraisal Fees.  The appraiser's fee must not be structured as a 

percentage of the appraised value of the property.79 

 

(v) Multiple Gifts of the Same Item.  Generally, a taxpayer is 

required to obtain a separate appraisal for each gift made during the year.  If 

the donor makes multiple gifts of the same item, he may either obtain separate 

appraisals for each, or may have the appraiser include all similar items on one 

appraisal.  When multiple gifts under $100 are contributed, the appraiser may 

describe these smaller items as a group on the appraisal report.80 

 

(vi) Gifts with Special Appraisal Requirements.  Some gifts have 

special appraisal requirements, such as closely held stock and works of art. 

 

• Closely held stock.  Donors of closely held stock receive some 

relief from the stringent appraisal summary requirements.  When a 

donor makes a gift of closely held stock in excess of $5,000, but not 

more than $10,000, a full appraisal summary is not required; the 

partial summary requirements will suffice.81 

 

• Works of art.  The value of artwork — including, but not 

limited to, paintings, drawings, watercolors, prints, ceramics, textiles, 

carpet, silver, antiques, decorative objects, sculpture, rare manuscripts, 

or historical memorabilia — is difficult to establish.  In addition to the 

standard appraisal information, appraisals of works of art must also 

include:82 

 

• A complete description of the art object, including the 

name of the artist, the date of creation, the size, the medium, the 

interest transferred, and any other relevant information. 

 

• The cost, date, and manner in which the art object was 

acquired. 

 

• A history of the item, including proof of authenticity. 

 

• A photograph of the item. 

 

• Detail on the factors used to determine the value, 

 
78 Reg. §1.170A-13(c)(5)(ii). 
79 Reg. §1.170A-13(c)(6)(i). 
80 Reg. §1.170A-13(c)(3)(iv)(A). 
81 Reg. §1.170A-13(c)(2)(ii); make sure the appraisal requirements meet the standards of §170(f)(11)(c). 
82 Rev. Proc. 66-49, 1966-2 C.B. 1257. 
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including other sales by the same artist (as close to the date of gift 

as possible), quoted prices in catalogues of the artist's work, if 

available, the economic state of the art market as close to the date 

of gift as possible, a record of exhibitions in which the art has been 

displayed, and a statement relating to the standing or stature of the 

artist within his profession. 

 

• The IRS has established an Art Advisory Panel to 

review all gifts of art with a claimed value of $50,000 or more.  

Donors who have contributed gifts of artwork with a claimed value 

of $50,000 or more and want to avoid an IRS contest of value, can 

request a “statement of value.”83  To request a statement of value, 

the donor must submit the appraisal, a $6,500 user fee (more, if the 

number of objects exceeds three),84 a completed Section B on 

Form 8283, and include the location of the District IRS Office with 

jurisdiction over the return on which the deduction will be claimed. 

 

• Conservation Easements. The valuation of conservation 

easements is a process that is heavily scrutinized by the IRS. 

Due to the magnitude of possible charitable deductions of 

conservation easement donors, there are numerous regulations 

for the qualifications of appraisers and appraisals as well as the 

filing of Form 8283 and the Supplemental Statement 

accompanying that Form. There are four main valuation rules 

which determine the fair market value of conservation 

easements: 

 

• Under §170, the value of a charitable contribution of a 

perpetual conservation restriction is the fair market 

value of the perpetual conservation restriction at the 

time of the contribution: 

 

1. “If there is a substantial record of sales of 

easements comparable to the donated easement, 

the fair market value of the donated easement is 

based on the sales prices of such comparable 

easements.” 

 

2. “If no substantial record of market-place 

sales is available to use as a meaningful or valid 

comparison, generally the fair market value is 

equal to the difference between the fair market 

value of the property it encumbers before the 

 
83 Rev. Proc. 96-15, 1996-3 I.R.B. 41. Note: this statement of value cannot be requested in advance; it is only 
available once the gift has been made. 
84 Rev. Proc. 2018-01. 
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granting of the restriction and the fair market 

value of the encumbered property after the 

granting of the restriction.” 

 

3. “The amount of the deduction in the case of 

a charitable contribution of a perpetual 

conservation restriction covering a portion of the 

contiguous property owned by a donor and the 

donor’s family is the difference between the fair 

market value of the entire contiguous parcel of 

property before and after the granting of the 

restriction.” 

 

▪ This is known as the “contiguous 

property” or “larger parcel” rule, and it is 

often the regulation which causes donors 

and appraisers the most issues. Even if an 

easement is placed on a small portion of 

land, the entire property must be valued 

before and after the easement to 

determine the true value of the 

deduction. 

 

4. “If the granting of a perpetual conservation 

restriction after January 14, 1986, has the effect 

of increasing the value of any other property 

owned by the donor or a related person, the 

amount of the deduction for the conservation 

contribution shall be reduced by the amount of 

the increase in the value of the other property, 

whether or not such property is contiguous.”85 

 

• In order to complete a proper appraisal, the appraiser 

should answer each question raised by the above rules, 

meaning that they should address in their report that 

they have: made appropriate inquiries about the record 

of similar sales; estimated the value of the donor’s 

entire contiguous property before and after the 

easement; and accounted for any enhancements in value 

of other property owned by the donor or related persons. 

 

5. Form 8283 

 

(i) When a donor makes a charitable gift valued at more than $5,000, 

the donor must attach an appraisal summary to the tax return on which the deduction is 

 
85 Reg. §170A-14(i) 
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first claimed.  This appraisal summary must be in the form prescribed by the IRS (Form 

8283), must be signed and dated by the charity, and signed and dated by the appraiser.  

The summary must contain the name, address, and tax identification number of the donor, 

a description of the property, a description of its condition (for tangible personal 

property), the manner of acquisition, the basis, the name, address, and tax identification 

number of the charity, the date of gift, a statement of consideration received for the gift 

(for bargain sales), the name, address, and tax identification number of the appraiser, the 

value of the gift, and an appraiser's declaration.86  

 

(ii) Donors who make a gift of property (other than cash or publicly 

traded securities) of $5,000 or less in a tax year are required to attach a partial appraisal 

summary to the tax return on which the deduction is first claimed.  A partial appraisal 

summary requires completion of Section A of Form 8283 (see following page).87 

 

 
 

6. Form 8282 

 

(i) Charities that sell, exchange, consume, or otherwise dispose of 

gifts (other than cash or publicly traded securities) of more than $5,000 within three years 

of the date of the gift, are required to file Form 8282.  Form 8282 is due within 125 days 

of the date on which the property is disposed.88  If the charity was not aware that the gift 

form required a Form 8282 upon disposition, and later learns that it was, the form is due 

 
86 Reg. §1.170A-13(c)(4)(ii). 
87 A copy of the current Form 8283 and instructions can be downloaded from www.irs.gov. 
88 A copy of the current Form 8282 and instructions can be downloaded from www.irs.gov. 

http://www.irs.gov/
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within 60 days of when the charity learned this fact.89  The purpose of Form 8282 is to 

compare the sale or disposition value with the value claimed by the donor as a charitable 

deduction.  Many donors and charities are unaware of the Form 8283 and Form 8282 

filing requirements.  Failure to file, however, can result in significant penalties.90 

 

(ii) The penalty for failure to file the Form 8282 is $50 for each return 

that the organization fails to file, with a maximum penalty of $250,000 for the year.91  

The Service may eliminate the penalty if the organization can show that the failure to file 

was due to reasonable cause.  However, the Service can increase the penalty to $100 per 

return if it determines that the charity willfully disregarded the requirement to file.  

 
89 Id. 
90 A copy of the current Forms 8282 and 8283 and instructions can be downloaded from www.irs.gov. 
91 A copy of the current Form 8282 and instructions can be downloaded from www.irs.gov; IRC §6721. 

http://www.irs.gov/
http://www.irs.gov/
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F. When a Gift is Complete.  A charitable gift is complete once it has been 

delivered—physically or effectively—to the charity.  The only exception to this rule involves a 

situation in which the charity asks the donor to hold the asset temporarily or the charity is unable 

to accept delivery after transfer.92  Effective delivery varies depending on the form of the asset and 

the manner in which ownership is transferred. Table 12 provides a summary of the transfer date 

rules: 

 

 
92 Greer v. Comm'r, 70 T.C. 294 (1978), affd, 634 F.2d 1044 (6th Cir. 1980). 

TABLE 12 

SUMMARY OF RULES ON DATE GIFT IS COMPLETE 

Asset Date Transfer is Complete 

Check - current date 
The date the check is delivered or mailed as long as the check clears the bank in 

due course - this rule is effective even when the donor dies prior to receipt of the 

check 

Check - postdated The later of the date on the check or the date the check is delivered or mailed. 

Bank credit card The date the gift is charged to the credit card 

Telephone transfers The date the payment is made by the bank 

Electronic or internet transfers The date the payment will be made by the financial agent to the charity 

Securities sent through the 

mail (with appropriate 

endorsements or stock powers) 

The date of the postmark 

Securities physically delivered 

to the charity (with appropriate 

endorsement or stock powers) 

The date of delivery. 

Securities physically delivered 

to transfer agent  

The date the security is transferred into the charity’s account or name 

Securities delivered 

electronically through DTC 

The date of delivery to the nonprofit’s brokerage account 

Real estate The date of execution of the deed and its delivery to the charity 

Note The date of payment of the note 

Option The date the option is exercised 
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G. Prearranged Sales/Anticipatory Assignment of Income.  One very common 

estate planning technique is to transfer a highly appreciated asset to a charitable remainder trust 

(“CRT”) prior to the sale of the asset.  While the general rule is that a donor will not recognize 

gain when he or she transfers appreciated property to a CRT, the IRS will tax the donor on the 

gain generated by the CRT’s sale of the property if a contribution was part of a prearranged 

scheme where the donor was contractually obligated to sell the asset prior to its contribution to 

the CRT.  Included with the materials are two readings which illustrate this issue: 

 

1. Rev. Rul. 78-197 – Gift of closely held stock to charity, followed by 

redemption under a preexisting arrangement results in income to the donor, but only if 

the exempt organization is legally bound to surrender the assets for redemption.   

2. Ferguson v. Commissioner.  In Ferguson, the IRS challenged the donor’s 

gift of stock to charity followed by redemption under a merger agreement.  Here, the Tax 

Court decided the case under the “anticipatory assignment of income” doctrine, noting 

that “a donor(s) transfer of property that is a fixed right to income does not shift the 

instance of taxation to the transferee (charity) . . .”   “(T)he ultimate question is whether 

the donor(s), considering the reality and substance of all circumstances, had a fixed right 

to income and property at the time of the transfer.” 

 

H. Valuation of the Gift.  When a donor is entitled to deduct the full fair market 

value of a charitable gift for income tax purposes, it is important to know how and when this is 

determined.  The valuation date is the date the gift is complete.  The IRS defines market value as 

“the price at which the property would change hands between a willing buyer and a willing 

seller, neither being under any compulsion to buy or sell and both having a reasonable 

knowledge of relevant facts.”93 

 

 
93 Reg. §1.170A-1(c)(2).  

Discussion Problem #4:  Yok Su made a $100,000 cash contribution to her family’s 

private foundation on December 15, 2021.  As president of the foundation, she received, 

endorsed and deposited the check on December 20th. 

• What year is she entitled to a deduction? 

• What if the check is not deposited until January 3, 2022? 

• What else does Ms. Su need to deduct her charitable contribution? 

• What if $100,000 cash contribution from individual was made to a public charity to 

sponsor a charity ball – and the donor gets a table of 8 in exchange? 

• What if Ms. Su gave real estate instead of cash – what else is needed to document?  

• How much can she deduct in 2021?   

 


