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I.  INTRODUCTION 

 

The past year (well, 13 months, actually) has witnessed substantial changes in the estate, 

gift and generation-skipping transfer (GST) taxes and in the income tax laws relating to 

estate planning. 

 

This outline summarizes the legislation, regulations, revenue rulings and procedures, 

regular decisions of the Tax Court, the Claims Court and the courts of appeals, as well as 

selected district court and Tax Court memorandum decisions, private rulings, notices, 

announcements and other Service and Treasury documents from the past year.2  This 

outline includes those developments reported publicly from August 1, 2021 through Sep-

tember 26, 2022. 

 

 The tax developments in this outline are divided into six categories:  Income Taxes, 

Estate Taxes, Gift Taxes, Generation-Skipping Transfer Taxes, Estate Freezing, and 

Proposed Tax Legislation. The first five categories are each arranged by Internal Revenue 

Code section, except that a few consolidated discussions examine the developments 

 
1 I thank Probate Practice Reporter, of which I am tax editor emeritus, for permission to use material published in 

that journal.  Subscriptions to Probate Practice Reporter may be obtained at http://www.probate 

practicereporter.com/Subscribe.asp. 
 
2 Private letter rulings (PLRs) and technical advice memoranda (TAMs) are not legal precedents.  IRC § 

6110(k)(3).  They may, however, show how the Service might address a similar case, and they have been cited and 

discussed by several courts.  See, e.g., Wolpaw v. Comm’r, 747 F.3d 787 (6th Cir. 1995), rev’g T.C. Memo. 1993-

322 (taxpayers can rely on 20-year old PLR, absent definitive regulations); Xerox Corp. v. United States, 656 F.2d 

659 (Ct. Cl. 1981) (stating that PLRs are useful in ascertaining the scope of the doctrine adopted by the Service 

and demonstrating its continued and consistent application by the Service); Estate of Blackford v. Comm’r, 77 T.C. 

1246 (1982) (noting that the Service litigation position was contrary to a prior PLR); Hardy v. Comm’r, T.C. 

Memo. 2017-17 (during litigation, IRS released a TAM presenting the same issues as this case, and the court 

ordered supplemental briefs, and in its opinion, the court stated that “[a]lthough the technical advice memorandum 

is not precedential [footnote citing Sec. 6110(k)(3)], it shows that the Hardys’ grouping was not clearly 

inappropriate”); Fanning v. United States, 568 F.Supp. 823 (E.D. Wash. 1983) (noting that a distinction between 
the facts of the instant case and those of prior cases had been cited in a TAM, and that TAMs are often relied upon 

by the courts). 

    All references to “IRC” or to “Code” are to the Internal Revenue Code of 1986, as amended to date, unless 

otherwise specifically indicated.  References to “Regs” are to the regulations of the Treasury Department, unless 

otherwise specifically indicated. 
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relating to life insurance, family partnerships and LLCs, grantor trusts, charitable remain-

der trusts, and various procedural rules. 

 

 There is also an additional section, “Selected Attachments,” that includes discussions 

of certain cases that affect tax planning indirectly, sample forms illustrating some of the 

planning techniques discussed in this outline, and other related items, such as relevant por-

tions of the IRS “no-rulings” list and the Treasury/IRS Priority Guidance. 

 

 

II.  INCOME TAXES 

 

A. IRC § 1.  Income Tax Rates 

 

Income Tax Rates Adjusted for Inflation.  Rev. Proc. 2021-45 §§ 3.01, 302, 2021-

48 I.R.B. 764 (Nov. 29, 2021) 

 

  The 2022 income tax rates for trusts and estates under Section 1(3) are as follows: 

         

    Income    Rate 

 

  Not over $2,750   10% 

 

  Over $2,750 but not over $9,850 $275 + 24% on excess over $2,750 

 

  Over $9,850 but not over $13,450  $1,979 + 35% on excess over 

$9,850 

 

  Over $13,450   $3,239 plus 37% on excess over 

     $13,450 

 

  For 2022, the kiddie tax will be imposed on net unearned income over $1,150 and a 

parent can again elect to include in gross income up to $11,500 of a child’s income.  

See IRC § 1(g)(4)(A)(ii)(II). 

 

 

B. IRC §§ 61, 101, 2042, & 2512.  Life Insurance 

 

1. Tax Court Rejects Summary Judgment Regarding How to Determine the 

Gift Tax Value of Long-Held Life Insurance Policies. Dematteo v. Comm’r, 

Tax Ct. Dkt. No. 3634-21 (July 21, 2022) 

 

Joseph Dematteo made taxable gifts of one-half interests in two policies insuring 

his life.   He hired an independent professional appraiser, The Ashar Group, who 

was familiar with valuing life insurance policies for Federal gift tax purposes.  

The written appraisals value one policy at $7,500,000 and the other at $5,522,308, 

for a total of $13,022,308.  Joseph filed gift tax returns reporting the gifts as one-
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half of these values, $3.75 million and $2.76 million.  The IRS disagreed, arguing 

that the policies must be valued at their interpolated terminal reserves plus 

unexpired premiums, under Reg. § 25.2512-6(a), which produced values of $8.83 

million and $7.56 million for the one-half interests.  Joseph filed with the Tax 

Court to dispute the assessment and moved for partial summary judgment 

regarding which valuation method should be applied. 

 The Tax Court (Judge Cohen) denied the motion for partial summary 

judgment, holding that the question of which valuation method was more 

reasonable and accurate would have to be decided at trial. 

 Note.  The interpolated terminal reserve method has become unmanageable 

for many policies.  Insurers asked to apply it on a Form 712 will often offer 

several very different figures and refuse to select one as most correct.  They leave 

that to the taxpayer.  On the other hand, the secondary market in life insurance 

policies has grown significantly in recent years, leading to an abundance of 

comparable policy sales that can be used to determine the fair market value of a 

life insurance policy.  The decision in this case could be very significant. 

 

2. Reverse Split Dollar Arrangement Disputed in Tax Court.  Estate of Cinader 

v. Comm’r, Tax Ct. Dkt. Nos. 5245-22, 13491-22, 13492-22, 13493-22, 13494-

22, 13495-22 and 13496-22 (March 17 & June 29, 2022) 

 

In 2001, Arthur Cinader, founder of the clothing company, J. Crew, created the 

Cinader Descendants’ Trust, an irrevocable life insurance trust (ILIT), with a cash 

gift from his separate property.  He filed a gift tax return and allocated sufficient 

GST exemption to create a zero-inclusion ratio for the trust.  The trustees then 

bought policies on Arthur’s life and policies on the life of his wife, Johanna.  As 

the owners of the policies, the trustees paid the premiums.  The trustees and the 

insureds entered into a split-dollar agreement under which: 

 

    • the insureds paid the trustees annually an amount equal to the Table 2001 

value of the life insurance coverage; 

 

• when the agreement ends (the insured’s death or the cancellation or sale 

of the policy), the insured could direct the disposition (directly or 

through the insured’s estate) of the net death benefit (the death benefit 

above the cash surrender value or, if greater, the premiums paid on the 

policies); and 

 

• when the agreement ends, the trustees would receive from the policy the 

greater of the premiums they paid or the cash surrender value. 

 

The agreement was terminable by either party at any time.  Arthur and Johanna 

made gifts to the trust equal to the value of the pure insurance coverage, based on 

the Table 2001 rates.  These rates — because of their mortality and interest 

assumptions —often exceeded the actual insurance premiums.  Because the 

trustees paid the premiums on the policies, these amounts were not treated as 



Zaritsky, The Year in Review, page 4 

 

taxable gifts.  In all or most years, rather than making a cash gift Arthur gave the 

trustees promissory notes or forgave other debts from the trusts to Arthur, in 

amounts equal to the Table 2001 figure.  Arthur died in 2018 and Johanna became 

executor of his estate.  Arthur owned no incidents of ownership over the insurance 

policies and they were not payable to his estate, so his executor excluded the death 

benefits paid to the trust from his gross estate.  Arthur’s estate included its share 

of the right to direct the disposition of the net death benefit.  The $41,168,849 of 

promissory notes outstanding on the date-of-death were deducted as claims 

against the estate. 

 The IRS denied the estate tax deduction for the promissory notes and treated 

the lifetime payments as taxable gifts.  The IRS argued that one cannot use the 

Table 2001 rate to determine the value of the pure insurance coverage when the 

insured does not own the policy; that one can only use the Table 2001 rates to 

determine the value of the pure insurance coverage provided under a traditional 

split-dollar arrangement in which the policy owner is the insured receives the net 

death benefits above the premium cost or cash values.  Notice 2002-59, 2002-2 

C.B. 481.  It also asserts that the debt to the insurance trust is not a bona fide 

indebtedness and, therefore, not deductible under Section 2053. 

 Note.  In a traditional family split-dollar arrangement, the insured donor pays 

the premiums on one or more policies owned by an irrevocable trust, and when 

the agreement ends, and the trustees receive the net death benefits remaining after 

paying the first party what is due.  The regulations provide two regimes for 

determining the gift and GST tax consequences of a family split-dollar life 

arrangement.  Under the economic benefit regime, the insured is treated as 

providing the trust economic benefits equal to the value of the pure insurance 

(known as the Table 2001 Rates), under Notice 2001-10, 2001-1 C.B. 459.  The 

regulations state that a family split-dollar arrangement is taxed under the 

economic benefits regime if the “donor” is the contract owner.  Any excess of the 

premiums over the pure term value of the policy is not a gift because the insured 

paying these amounts will recover that amount when the agreement ends.  Under 

the loan regime, the insured is treated as lending the amount of the premiums to 

the trust. 

 In a reverse family split-dollar arrangement, the insured pays the trustees an 

amount equal to the Table 2001 rate and retains the right to receive or direct the 

disposition of those amounts when the arrangement ends.  This is what happened 

in Cinader.  The IRS stated in Notice 2002-59, 2002-2 C.B. 481 that while the 

Table 2001 rates should be used for valuing the pure insurance coverage provided 

in a traditional split-dollar arrangement, they cannot be used to determine the 

value of that same coverage provided in a reverse split-dollar arrangement.  Thus, 

in reverse split-dollar arrangements, the value of the pure insurance protection 

cannot more than the actual premium costs. This position was also contained in a 

footnote in the preamble to the proposed split-dollar regulations.  See 67 Fed. 

Reg. 45416 at note 1 (July 9, 2002).  It was not part of the final regulations. 

 The IRS analysis, while understandable as a means of eliminating a 

potentially useful tax-planning technique, seems to reflect an incorrect analysis of 

the gift tax law.  The valuation of a taxable gift is based on the amounts that a 
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hypothetical willing buyer and a hypothetical willing seller would pay for the 

asset transferred; the actual identity of the parties should be irrelevant.  If A gives 

Blackacre to B, its gift tax value must be the same as if B gives Blackacre to A.  

The IRS analysis for reverse split-dollar arrangements ignores this principle.  See 

also R.L. Harris, Reverse Split-Dollar Entered Into Before Notice 2002-59: Legiti-

mate or Not?, 31 Est. Plan. 69 (Feb. 2004). 

 Obviously, while this analysis suggests that the IRS position is without merit, 

one recommending a reverse family split-dollar arrangement should caution the 

client that: (a) the IRS is likely to challenge the gift and estate tax consequences of 

the transaction; and (b) the IRS will insist that the value of the right to receive the 

future net insurance amount must be determined considering all relevant facts and 

circumstances, including the premiums charged by the insurer.  It is understood 

that in Cinader, the IRS is also amending its suit to seek substantial gift taxes for 

the insured’s lifetime gifts to the trust. 

     

3. Finally, a Win!  Taxpayer Prevails in Valuation of Rights in Intergene-

rational Economic Benefit Split-Dollar Arrangement.  Estate of Levine v. 

Comm’r, 158 T.C. ___ (No. 2) (Feb. 28, 2022) 

 

Marion Levine and her husband, George, built a chain of supermarkets and, after 

George died and Marion sold the chain, she built several other successful 

businesses (including, oddly enough, a company that produced renaissance fairs).  

As part of her estate plan, Marion entered into an intergenerational split-dollar life 

insurance arrangement, under which:  

 

 •  an irrevocable life insurance trust (ILIT) bought and owned joint-and-

survivor policies on the lives of Marion’s daughter and son-in-law;  

 

 •  Marion’s revocable trust gave $6.5 million to the ILIT to pay the single 

premium on the policies;  

 

 •   a split-dollar arrangement was executed under which the revocable trust 

would recover the greater of its premium payments or the policy cash 

surrender value, when the agreement ended (on the earlier of the deaths 

of the insureds and the termination of the insurance) and the ILIT would 

retain the balance of the death benefits.   

 

Marion’s two children and grandchildren were the beneficiaries of the ILIT.  

Marion’s children and a close personal friend and business associate, Bob Larson, 

were the co-trustees.  An investment “committee,” consisting solely of Bob, 

directed the trustees regarding management of trust assets.  Marion died soon after 

establishing the agreement.  Marion’s estate filed a gift tax return reporting the 

revocable trust’s $6.5 million transfer to the ILIT as a gift of $2,644 – the 

economic benefit of the pure insurance protection under Table 2001.  See Reg. § 

1.61-22(d)(2).  It also included in Marion’s gross estate the present value of the 

right to recover the $6.2 million cash surrender value when the later of the 
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insureds died, which it valued at $2.1 million.  (The parties later stipulated that the 

correct figure was very slightly higher.)  None of the insurance proceeds were 

included in Marion’s gross estate.  The IRS, citing Estate of Cahill v. 

Comm’r, T.C. Memo. 2018-84, and Estate of Morrissette v. Comm’r, T.C. Memo. 

2021-60, valued the right to receive the cash surrender value as equal to the 

current cash surrender value. 

    The Tax Court (Judge Holmes) rejected the IRS’s arguments and held that 

Marion’s gross estate did not include the full cash surrender values of the policies, 

because Marion retained no power to terminate the split-dollar agreement before 

the deaths of the insureds.  The IRS argued that Marion had retained the right to 

the income from the policies or the right to designate who should receive the 

income under Section 2036, or alternatively that she had the power to alter, 

amend, revoke, or terminate the enjoyment of aspects of the split-dollar 

arrangement under Section 2038.  It also argued that, even if the cash values were 

not fully includible in Marion’s gross estate, the restrictions in the split-dollar 

arrangement should be disregarded under the special valuation rules of Section 

2703, so that the value of the right of recovery would be the full cash-surrender 

values of the policies.  The court rejected all of these arguments.  The IRS argued 

that Sections 2036 or 2038 applied because the ILIT could terminate the policies 

before the deaths of both insured, but the court noted that Marion had no such 

power and that it should not be imputed merely because Marion’s friend, Bob, 

was the sole member of the investment committee and one of Marion’s three 

attorneys-in-fact (together with her children).  The court agreed that Marion’s 

attorneys-in-fact stood in her shoes regarding the split-dollar arrangement but 

noted that this was why one uses a power of attorney and that it does not negate 

the investment committee’s fiduciary duty to protect the interests of the ILIT and 

its beneficiaries.  Applicable state law (South Dakota Code § 55-1B-4) provides 

that an investment committee member who directs the actions of the trustees is a 

fiduciary, though that member is liable only for willful misconduct or gross 

negligence.  That still obligated Bob to “fulfill [Marion’s] stated purpose in her 

estate planning.” 2022 WL 591906 at *21.  To this extent, the agreement 

represented “a bona fide sale for an adequate and full consideration in money or 

money’s worth.” IRC §§ 2036(a), 2038(a)(1). The court rejected the Section 2703 

argument because Marion had no right to modify the agreement; only the ILIT 

could terminate the agreement and the policies, and its decision was in the hands 

of Bob acting alone. 

    Note.  The court added that: 

  

 If there is a weakness in this transaction, it lies in the 

calculation of the value of the gift between Levine and the Insurance 

Trust—the difference between the value that her Revocable Trust 

gave to the Insurance Trust and what it got in return. But the gift-tax 

case is not this estate-tax case. 

 And the problem there is traceable to the valuation rule in the 

regulations. No one has suggested that this rule is compelled by the 

Code and, if it isn’t, the solution lies with the regulation writers and 
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not the courts. See Carpenter Fam. Invs., LLC v. Commissioner, 136 

T.C. 373, 387 (2011). 

  

2022 WL 591906 at *23.  This suggests that the court endorsed the arrangement, 

as based on a specific, if slightly odd, provision of the regulations.  It also 

suggests that the IRS might consider changing the regulations to cover estate tax 

valuation, as well as income, employment, gift, and GST tax valuation.  Until it 

does, however, Levine demonstrates that inter-generational split-dollar can be 

effective if, in addition to the elements discussed earlier, the parties have a 

substantial nontax business purpose for owning the life insurance, such as 

business succession planning, and the grandparent who provides funds with which 

to pay the premiums retains no power to terminate the policy or the agreement. 

 However, one should pay careful attention to the totality of tax results from 

an inter-generational split-dollar arrangement.  These include: 

 

• providing a large life insurance policy for the grandparent’s descendants 

at a very low gift tax cost (the only gift being the Table 2001 value of the 

pure life insurance protection afforded by the policies;  

 

• creating a generation-skipping trust that is, under current law, perpetually 

exempt from the estate and GST taxes, because the grandparent allocates 

a small amount of GST exemption to the taxable gifts of the Table 2001 

value; and  

 

• removing a substantial amount needed to pay the premium from the 

grandparent’s gross estate, to be replaced by a deeply discounted 

receivable from the policy owner.  

 

In exchange, however, the collection of the receivable should produce taxable 

income, to the extent that the amount recovered exceeds the deeply discounted 

estate tax value.  As there is no sale or exchange involved with the recovery, the 

income may be taxed as ordinary income.  See, however, Section 1278(a)(1)(D)(i) 

(“Except as otherwise provided in this subparagraph or in regulations, the term 

‘market discount bond’ shall not include any bond acquired by the taxpayer at its 

original issue.”  The application of this section is uncertain.)  Thus, an inter-

generational split-dollar arrangement, in the most favorable situation, exchanges a 

federal estate tax (top rate 40%), plus any state estate tax, for a federal income tax 

(top rate 39.6%) and any state income tax.  This is, at best, a fairly even exchange 

of one a wealth transfer tax for an income tax.  If the grandparent lives in a high-

income tax state, this may be exchanging a lower estate tax for a higher income 

tax.  If the trust that owns the policies is GST tax exempt, however, one may be 

saving several generations of estate and GST taxes, while paying income taxes 

only once. The estate tax being saved on the grandparent’s estate, however, would 

be incurred upon the death of the grandparent.  In all three cases, the grandparent 

died within a few years after the arrangement.  The additional income tax will be 

incurred only upon the death of one or more of the insureds, all of whom are 
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assigned to a generation at least one removed from the grandparent.  Logically, 

there should be at least a 20-year deferral of the additional income tax associated 

with the inter-generational split-dollar arrangement.  At the 3.6% Section 7520 

discount rate for June and July 2022, $1 million payable in 20 years without 

interest has a present value of $492,952. 

 One should also note, however, that the additional income tax is incurred at 

the time of a liquidity event – the termination of the policy or the death of an 

insured.  It is far easier to pay an income tax deferred for 20 years but recognized 

at the same time as a liquidity event, than to pay an estate tax incurred in a year or 

two without an accompanying liquidity event. 

 

4. Life Insurance Used to Fund Stock Redemption Buy-Sell Agreement 

Increases Estate Tax Value of the Redeemed Stock.  Connelly v. United States, 

2021 WL 4281288, 128 A.F.T.R. 2d 2021-5955 (E.D. Mo. Sept. 21, 2021) (slip 

copy) 

 

Michael and Thomas Connelly were brothers and the only shareholders in Crown 

C Supply, Inc., which sold roofing and siding materials.  Michael was President 

and he owned 77.18% of the shares; Thomas owned the rest.  The brothers signed 

a buy-sell agreement giving the survivor the option to buy the deceased brother’s 

shares; if the option were not exercised, Crown had to redeem those shares at the 

agreement price.  The agreement stated that the parties would annually agree to a 

per-share value and execute a “Certificate of Agreed Value,” which would 

establish the purchase price for the shares.  If there were no current Certificate of 

Agreed Value, the parties were required obtain two or more independent 

appraisals to determine the per share value.  Crown bought and maintained a $3.5 

million life insurance policy on Michael’s life to be used to finance its purchase of 

his shares.  The brothers never executed a Certificate of Agreed Value.  When 

Michael died, his interest in Crown was worth approximately $3.3 million, apart 

from the life insurance proceed.  Thomas declined to exercise his option, Crown 

received the insurance proceeds and bought Michael’s shares for $3 million – a 

value determined by an independent appraiser.  Michael’s estate valued the shares 

on the estate tax return at $3 million.  The IRS assessed a $1 million deficiency, 

arguing that the stock was worth more than the estate had reported.  The estate 

paid the deficiency and sued for a refund. 

 The U.S. District Court for the Eastern District of Missouri (Judge Clark) 

granted summary judgment to the government.  After holding that the buy-sell 

agreement could not establish estate tax values under either traditional estate tax 

rules or Section 2703(b), the court held that the life insurance proceeds must be 

treated as a non-operating asset of the company for valuation purposes.  The 

estate’s expert valued the company without regard to the life insurance proceeds, 

noting that the proceeds were offset by the company’s obligation to buy Michael’s 

stock, and thus did not increase the value of the shares, and citing Estate of Blount 

v. Comm’r, 428 F.3d 1338, 1342–43 (11th Cir. 2005), aff’g in part, rev’g in part, 

T.C. Memo. 2004-116.  The IRS expert, a financial analyst, stated that the 

proceeds must be included in the value of the business as non-operating assets, 
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under “well-established equity valuation principles….”  2021 WL 4281288 at *3.  

The Tax Court in Estate of Blount held that the life insurance proceeds were 

essentially like any other non-operating asset of the corporation and as such must 

be taken into account in valuing the corporation’s shares.  The Eleventh Circuit 

noted that Reg. § 20.2031-2(f)(2) states that “consideration shall also be given to 

nonoperating assets, including proceeds of life insurance policies payable to or for 

the benefit of the company, to the extent that such nonoperating assets have not 

been taken into account in the determination of net worth.”  The Eleventh Circuit 

concluded that the life insurance had already been taken into account in valuing 

the corporation, as an offset to the value of the corporation’s purchase obligation.  

Citing Estate of Cartwright v. Comm’r, 83 F.3d 1034, 1038 (9th Cir.1999), aff’g 

in part, rev’g in part, T.C. Memo. 1996-286; and Estate of Huntsman v. 

Comm’r, 66 T.C. 861 (1976).  The District Court disagreed with the Eleventh 

Circuit and agreed with the Tax Court that the life insurance proceeds could not 

be offset by the corporation’s obligation to redeem the shares, because a 

redemption obligation is not a “value-depressing corporate liability when the very 

shares that are the subject of the redemption obligation are being valued.” 2004 

WL 1059517, at *25. 

 Note.  The court stated that two of the three requirements of Section 2703(b) 

were not met: (1) while the agreement was a bona fide business arrangement, it 

was also a device to transfer the shares to members of Michael’s family for less 

than full and adequate consideration in money or money’s worth; and (2) the 

agreement’s terms were not comparable to similar arrangements entered into by 

persons in an arms’ length transaction.  The court stated the device status of the 

agreement was evidenced by:  

 

• the exclusion of the insurance proceeds from the value of the Crown 

shares, causing the shares to be transferred at less than fair market value;  

 

• the parties’ failure to obtain professional valuation advice when the 

agreement was executed; and  

 

• the parties’ failure to value the shares with a lack of control discount for 

Thomas’s shares and a control premium for Michael’s shares.   

 

The court also held that the agreement was not comparable to similar 

arrangements negotiated at arms’ length, unrelated parties would not ignore the 

life insurance proceeds in valuing the Crown shares.  The court also held that 

(i) the agreement did not create a fixed and determinable offering price, because 

the parties did not follow its valuation procedures; and (ii) ignoring the valuation 

procedures showed that the agreement was not binding both during life and after 

death. 
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C. IRC §§ 170, 642, 4940-4947.  Charitable Gifts and Distributions 

 

1. Conservation (Including Façade) Easements Raise Numerous and Often Very 

Expensive Problems 

 

a. Loss of Deduction if Easement Fails to Follow Reg. § 1.170A-14(g)(6) on 

Division of Proceeds of Involuntary Extinguishment of Easement 

 

1) Courts Split Over Validity of Reg. § 1.170A-14(g)(6). Glade Creek 

Partner, LLC v. Comm’r, 2022 WL 3582113 (11th Cir. Aug. 22, 2022), 

vac’g & rem’g per curiam T.C. Memo. 2020-148; Oakbrook Land 

Holdings, LLC v. Comm’r, 28 F.4th 700, 2022 WL 766050, 129 

A.F.T.R. 2d 2022-1031 (6th Cir. March 14, 2022), reh. en banc denied 

(6th Cir. July 6, 2022), aff’g 154 T.C. 180 (2020); Hewitt v. Comm’r, 

21 F.4th 1336, 2021 WL 6133999 (11th Cir. Dec. 29, 2021), rev’g and 

rem’g T.C. Memo. 2020-89; Thompson v. Comm’r, T.C. Memo. 2022-

80 (July 20, 2022); Briarcreek Preserve, LLC v. Comm’r, T.C. Dckt. 

1547-18 (April 4, 2022); Sparta Pink Prop., LLC v. Comm’r, T.C. 

Memo. 2022-88 (Aug. 29, 2022); Long Leaf Property Holdings, LLC v. 

Comm’r, Tax Ct. Dkt. No. 11982-16 (Aug. 31, 2022); Battelle Glover 

Investments LLC v. Comm’r, Tax Ct. Dkt. No. 6904-19 (Sept. 12, 

2022) 

 

a) Glade Creek.  $17.5 Million Deduction Reinstated 

 

As part of a syndicated transaction, Glade Creek Partners, LLC gave 

to a qualifying charity a conservation easement on 1,313 acres of 

undeveloped real estate on the Cumberland Plateau in Bledsoe 

County, Tennessee, and claimed a $17.5 million charitable 

contribution deduction.  The deed allowed construction of a single-

family dwelling if the donee consented or if it did not object within 

30 days of written notice.  The deed allowed Glade Creek to engage 

in other enumerated permitted uses without prior written notice or 

approval.  The deed also provided that in the case of the involuntary 

extinguishment of the conservation easement, any proceeds would 

be allocated between the donor and donee in proportion to the value 

of their respective interests on the date of the gift, except that the 

value of any improvements made by the donor after the gift would 

be allocated to the donor.  The IRS disallowed the $17.5 million 

deduction and a $35,077 deduction for cash contributed to the donee, 

and assessed a 40% gross overvaluation penalty. 

 The Tax Court (Judge Goeke) denied the $17.5 million 

deduction because the easement deed divided the proceeds of any 

involuntary extinguishment in a manner not consistent with Reg. § 

1.170A-14(g)(6)(i), by allocating to the donor all value attributable 

to post-contribution improvements by the donor.  The court relied on 
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Oakbrook Land Holdings, LLC v. Comm’r, 28 F.4th 700, 2022 WL 

766050, 129 A.F.T.R. 2d 2022-1031 (6th Cir. March 14, 2022), reh. 

en banc denied (6th Cir. July 6, 2022), aff’g 154 T.C. 180 (2020). 

 The Eleventh Circuit, in a per curiam opinion, vacated and 

remanded the case to the Tax Court for further consideration, based 

on its opinion Hewitt v. Comm’r, 21 F.4th 1336 (11th Cir. 2021), 

which held that the regulation precluding the taxpayer’s treatment of 

post-contribution improvements when dividing the proceeds of any 

involuntary extinguishment were invalid under the Administrative 

Procedures Act.  The court also sustained the Tax Court’s imposition 

of the 20% substantial valuation misstatement penalty. 

 

b) Oakbrook Land Holdings.  Sixth Circuit Holds that Regs Comply 

with the Administrative Procedure Act 

 

Oakbrook Land Holdings LLC gave the Southeast Regional Land 

Conservancy, a qualified charity, a conservation easement on 106 of 

its 143-acre tract of land in Chattanooga, Tennessee, retaining the 

rest for future development.  Oakbrook bought the tract just over one 

year earlier for $1.7 million.  It claimed a $9.5 million charitable 

contribution deduction for the easement.  The IRS disallowed the 

deduction, in part, because the deed of easement stated that, if the 

easement were ever extinguished, the proceeds of the disposition of 

the property would be divided between the donor and the donee 

giving the donee a proportionate share of the proceeds, reduced by 

the value of any post-gift improvements made by the donor.  The 

IRS disallowed the deduction under Reg. § 1.170A-14(g)(6), which 

requires that the proceeds be divided simply in proportion to the 

relative values of the two shares on the date of the gift, with no other 

adjustments.  It also assessed an accuracy-related penalty under 

Section 6662. 

 The Tax Court (Judge Lauber for the majority, in a reviewed 

opinion) upheld the validity of Reg. § 1.170A-14(g)(6), noting that 

the regulation was the result of full notice and comment procedures 

under the Administrative Procedure Act (APA), and that most of the 

comments received regarding this particular provision had been 

favorable.  It held that the regulation complied with the APA, even 

though the preamble to the final regulations did not specifically 

discuss the “basis and purpose” of the extinguishment provision.  

The court also held the regulation substantively valid, under 

Chevron U.S.A. Inc. v. Nat. Res. Def. Council Inc., 467 U.S. 837, 

104 S.Ct. 2778, 81 L.Ed. 2d 694 (1984), because the Code did not 

address what should occur if a perpetual easement were 

extinguished, and the regulation adopted a permissible interpretation.  

The court declined to find that the regulation’s “proportionate value” 

approach to be “arbitrary, capricious, or manifestly contrary to the 
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statute.” Chevron, 467 U.S. at 844. The court held that Treasury had 

“exercised reasoned judgment” by adopting the simple rule dividing 

sales proceeds based on the relative fractional ownership on the date 

of the gift and that this division was intended to ensure satisfaction 

of the statute’s “protected in perpetuity” requirement. 

 Judge Toro concurred that the deduction should be disallowed 

but questioned the validity of the regulation as a reasoned judgment 

of the statute. 

 Judge Holmes, who presided over the trial, dissented on the 

basis that the regulations’ rule on extinguishment proceeds failed to 

include the “reasoned responses to all significant comments in a 

rulemaking proceeding” required by the APA. 

  The Sixth Circuit (Judge Moore writing for the majority) 

affirmed, refusing to follow the decision of the Eleventh Circuit in 

Hewitt v. Comm’r, 21 F.4th 1336, 2021 WL 6133999 (11th Cir. 

2021), rev’g and rem’g T.C. Memo. 2020-89 (discussed below).  

Oakbrook relied on the Eleventh Circuit’s holding that the IRS and 

Treasury violated the Administrative Procedure Act when finalizing 

Reg. § 1.170A-14(g)(6).  It argued that the IRS and Treasury were 

required to explain why they rejected criticism of their approach in 

four comment letters on the proposed regulations.  The majority held 

that most of the information that Oakbrook stated was not provided, 

was already present in the legislative history and the notice of 

proposed rulemaking.  The court stated that the Code requires that 

easements’ conservation purposes be protected in perpetuity but 

does not say how to do so in the case of the extinguishment of the 

easement.  “[I]t was obvious that Treasury would need to craft a 

regulation that spoke to the issue of protecting an easement’s 

conservation purpose should unforeseen circumstances stymie this 

end.”  2022 WL 766050 at *7.  The majority also argued that none 

of the comment letters raised any issue of sufficient significance that 

necessitated an express analysis in the preamble to the final 

regulations.  The majority also held that the regulation was neither 

arbitrary nor capricious, and that it should be followed under 

Chevron and that the position taken by the regulations was 

consistent with the basic intent of Section 170(h)(5)(A). 

 In a concurring opinion, Judge Guy stated that the court was 

ignoring the legislative intent behind the Administrative Procedure 

Act.  He would have declared the regulation invalid but declared the 

easement still violated the statute. 

 Note.  The Sixth Circuit denied a request for an en banc 

rehearing.  Now, it will be up to the government and the IRS to 

petition the Supreme Court for certiorari in the case. 

 Until that date, practitioners should continue to follow the 

regulations, even in the Eleventh Circuit, because it is uncertain how 

the Supreme Court, if it grants certiorari, will decide.  It is wiser to 
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draft a clearly deductible easement that is less generous to the donor 

in an event that is itself unlikely to occur, than to risk the entire 

deduction by enhancing the donor's rights in such an event.  Also, if 

the Supreme Court does affirm Hewitt and hold the regulations 

invalid to the extent that they prevent the donor's recovery of the 

portion of the value of the property attributable to post-contribution 

improvements, practitioners may be able to modify the existing 

agreement with the consent of the donee, who may realize that 

donor-friendly actions enhance its chance of receiving future 

contributions. 

     

c) Hewitt.  Eleventh Circuit Says Regs Invalid Under the APA 

 

David F. Hewitt granted to the Pelican Coast Conservancy, Inc., a 

qualified organization, a conservation easement on rural 

farmland that had been in his family for nearly 60 years.  The 

easement covered 257 acres of a 1,325-acre tract that David and his 

sister owned.  David wanted to preserve the land so that his children 

and future generations would have the same opportunity that he had 

to enjoy and live on the land.  David hired a CPA firm with expertise 

in conservation easements to handle the transfer, and three local 

professionals to appraise the easement.  The deed of gift provided 

for the allocation of proceeds from an involuntary extinguishment 

with an adjustment for “any increase in value after the date of this 

grant attributable to improvements.”  The IRS disallowed the 

deduction because the provision regarding the proceeds from an 

involuntary extinguishment of the easement did not comport with 

Reg. § 1.170-14(g)(6)(i). 

 The Tax Court (Judge Goeke) held that no charitable deduction 

carryover was allowable because the provision for the division of the 

proceeds of a judicial termination of the easement did not comply 

with Reg. § 1.170A-14(g)(6)(i), which permit no adjustment for the 

donor’s post-contribution improvements.  The court noted that it had 

already held that this regulation was valid.  Citing Coal Prop. 

Holdings, LLC v. Comm’r, 153 T.C. 126, 138-139 (2019); PBBM-

Rose Hill, Ltd. v. Comm’r, 900 F.3d 193, 208 (5th Cir. 2018).  The 

court rejected the argument that the regulation was procedurally and 

substantively invalid under the APA.  Citing Oakbrook Land 

Holdings, LLC v. Comm’r, 154 T.C. 180 (2020) (discussed above). 

 The Eleventh Circuit (Judge Lagoa) reversed and remanded, 

holding that the promulgation of Reg. § 1.170A-14(g)(6)(i) did not 

comply with the APA and was, therefore, invalid. The APA, among 

other things, requires that an agency or department that issues 

regulations under the notice and comment system, which gives the 

regulations the force of law, must give interested persons an 

opportunity to comment on proposed rules and must consider and 
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respond to significant comments. 5 U.S.C. § 553; Perez v. Mortg. 

Bankers Ass’n, 575 U.S. 92, 96, 135 S.Ct. 1199, 191 L.Ed.2d 186 

(2015).  Reg. § 1.170A-14(g)(6)(i) was proposed in 1983.  48 Fed. 

Reg. 22,940 (May 23, 1983).  The New York Landmarks 

Conservancy commented by letter that the proposed treatment of 

post-easement donor improvements was inconsistent with the 

legislative purpose of the conservation easement deduction, which 

was to encourage such gifts.  Treasury did not expressly address that 

comment in the final regulations.  51 Fed. Reg. 1496 (Jan. 14, 1986).  

This comment was one of seven of the 13 comments about the 

proposed involuntary termination rule, but it was the only one that 

expressly addressed post-contribution improvements.  Treasury 

argued that none of these comments were significant, but the court 

disagreed and held that Treasury was obligated to respond and its 

failure to respond invalidated the regulations. 

 Note 1.  The government will not request certiorari.  See 2022 

TNTF 80-20 (April 26, 2022). 

 Note 2.  The holding in Hewitt was somewhat surprising, 

because the same court had enforced that same regulation in TOT 

Property Holdings, LLC v. Comm’r, 1 F.4th 1354, 2021 WL 

2559088 (11th Cir. 2021).  The taxpayer in TOT Property Holdings 

never contested the validity of the regulations under the APA but did 

argue that they were not a reasonable interpretation of the Code.  In 

Hewitt, the Eleventh Circuit reaffirmed that the regulations are a 

reasonable interpretation of the Code but held that that they were 

procedurally invalid. 

 Note 3.  It is unclear whether Hewitt invalidates the entirety of 

the regulations dealing with the division of the proceeds of an 

involuntary termination of a conservation easement, or only to the 

extent that they prohibit adjustment for post-contribution improve-

ments.  The former may be the better reading of the case, because 

the reason by which the New York Landmarks Conservancy object-

ted to the proposed treatment of post-contribution improvements 

applies equally to the entirety of the regulations’ treatment of the 

division of the proceeds of an involuntary termination.  See Long 

Leaf Property Holdings, LLC, discussed below. 

 

d) Briarcreek Preserve.  Tax Court Withholds Following Eleventh 

Circuit Pending Further Government Decisions 

 

In 2006, Derek and W. Darrel Hutcheson bought 227.46 acres of 

woodland in Burke County, Georgia, and contributed it to two 

single-member LLCs, LDHL Investments, LLC and WDHL 

Investments, LLC.  In December 2010, the two LLCs transferred the 

property to Briarcreek Preserve, LLC, which then donated a 

conservation easement over the property to the Georgia Land Trust, 
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a qualified organization.  The easement deed reserved to the donor 

the right to conduct commercial agricultural and forestry activities 

and to construct “a limited number of improvements and buildings,” 

which could include two “single-family residential dwellings,” 

“reasonable appurtenances typically associated with single-family 

residential dwellings,” and roads and utilities to service those 

structures.  If the property were sold following judicial extinguish-

ment of the easement, the deed divided the proceeds between the 

donor and donee.  It determined the donee’s share of the proceeds 

“after the satisfaction of any and all prior claims. . . .” It also 

determined the donee’s share of any proceeds by reducing the fair 

market value of the property on the date of disposition by any 

increase in value attributable to post-gift improvements by the 

donor.  Briarcreek claimed a $2,434,000 charitable deduction.  In its 

appraisal summary (Form 8283), it failed to include information 

relating to the basis of the property.  Derek and Briarcreek stated that 

they relied on third parties to prepare and file their tax returns, 

including Form 8283, including one organization that is very 

familiar with conservation easements and a large regional account-

ting firm.  The IRS denied the deduction, valuing the easement at $0, 

and applied a gross valuation misstatement penalty of 40% (Section 

6662(h)) or an accuracy-related penalty of 20% (Section 6662(a).  

The parties filed cross-motions for summary judgment. 

    The Tax Court (Judge Greaves) granted partial summary 

judgment that the easement did not comply with the regulations’ 

requirements for the division of the proceeds following an 

involuntary termination of the easement.  It declined to rule whether 

the regulation was valid, because the case is appealable to the 

Eleventh Circuit, which held that this regulation is invalid.  Hewitt v. 

Comm’r, 21 F.4th 1336 (11th Cir. 2021).  The court noted that the 

Justice Department had not yet decided whether to seek an en banc 

review of Hewitt or to seek certiorari in the Supreme Court, so it 

would be inappropriate to grant summary judgment as to the validity 

of this regulation. 

 Note.  The court refused to grant summary judgment regarding 

the donor’s failure to include basis information in its appraisal 

summary, because a trial would be required to determine whether 

that failure was due to reasonable cause and not to willful neglect.  

IRC § 170(f)(11)(A)(ii)(II).  The taxpayer can demonstrate such 

reasonable cause by proving that: (a) its adviser was a competent 

professional who had sufficient expertise to justify reliance; (b) the 

taxpayer provided necessary and accurate information to the adviser; 

and (c) the taxpayer actually relied in good faith on the adviser’s 

judgment.  See Neonatology Assocs., P.A. v. Comm’r, 115 T.C. 43, 

99 (2000), aff’d, 299 F.3d 221 (3d Cir. 2002); and Gustashaw v. 
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Comm’r, 696 F.3d 1124, 1138–39 (11th Cir. 2012), aff’g T.C. 

Memo. 2011-195. 

 

e) Thompson and Sparta Pink Prop.  Tax Court Will Follow Hewitt 

in Cases Appealable to the Eleventh Circuit 

 

In Thompson, a single-member LLC, acquired 176 acres of land in 

Edgefield County, South Carolina, for $1,234,597 and 17 months 

later, contributed a conservation easement to the City of North 

Augusta, South Carolina, for which it claimed an $11 million 

deduction.  In Sparta Pink Prop., LLC, the LLC acquired 262 acres 

of land in Hancock County, Georgia, and a year later contributed a 

conservation easement for which it claimed a $15.6 million 

deduction.  In both cases, the deeds of easement stated that if it the 

easement were ever involuntarily extinguished, the proceeds, less 

any amounts attributable to the improvements constructed upon the 

property by the donor, would be divided between the donor and 

donee.  The IRS disallowed the deductions and asserted penalties for 

gross valuation misstatement under Section 6662(h). 

 The Tax Court (Judge Lauber in both cases) noted that the 

Eleventh Circuit had, in Hewitt v. Comm’r, 21 F.4th 1336 (11th Cir. 

2021), rev’g and rem’g T.C. Memo. 2020-89, declared invalid Reg. 

§ 1.170A-14(g)(6)(ii), which precludes the provision with respect to 

post-contribution improvements that Donald included in his deed.  

Cf. Oakbrook Land Holdings, LLC v. Comm’r, 28 F.4th 700, 717–18 

(6th Cir. 2022) (disagreeing with Hewitt and finding the regulation 

to be valid), aff’g 154 T.C. 180 (2020).  Both cases were appealable 

to the Eleventh Circuit, so the court followed it and allowed the 

deductions. 

 

f) Long Leaf Property Holdings.  Except When It Won’t 

 

Long Leaf Property Holdings, LLC gave three deeds of conservation 

easement to Southeast Regional Land Conservancy, Inc. (SERLC), a 

qualified charity and claimed a $35 million charitable deduction.  

The deed provided that, if the easement were terminated by judicial 

order the proceeds of the termination would be divided between the 

donor and donee, giving the donee a portion of the proceeds at least 

equal to the value of the easement on the date of the gift.  The IRS 

denied the deduction and the donor sued to contest the deficiency 

assessment.  In the Tax Court, both parties moved for partial 

summary judgment, the government contending that the deed 

violated the perpetuity requirement for a conservation easement, and 

the taxpayer contending that the case, which is appealable to the 

Eleventh Circuit, is bound by that court’s decision in Hewitt. 
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 The Tax Court (Judge Lauber) declined both motions.  The 

court noted that Hewitt held that the regulations were invalid to the 

extent that they did not permit the donor to recover post-contribution 

improvements that the donor has made.  It was unclear to the court 

whether the Eleventh Circuit’s opinion invalidated all aspects of the 

regulation, including the requirement that the proceeds of the 

termination be divided based on the value on the date of the 

termination, rather than the date of the gift.  The court denied the 

government’s motion with leave to resubmit after the scope of 

Hewitt becomes clearer, and it held the donor’s motion in abeyance 

until it can determine the scope of the Eleventh Circuit’s holding. 

 

g) Battelle Glover Investments LLC. A Different Judge, a $151 

Million Different Result About the Scope of Hewitt  

 

Battelle Glover Investments, LLC. Granted Southeast Regional Land 

Conservancy, Inc. (SERLC), a qualifying charity, a conservation 

easement over 97.8 acres of land in DeKalb County, Alabama.  The 

deed conveying the easement contained a provision concerning 

judicial extinguishment that guaranteed SERLC a predetermined 

share of any consequent proceeds.  That share would be equal the 

difference between (a) the fair market value of the Conservation 

Area as if not burdened by this Conservation Easement and (b) the 

fair market value of the Conservation Area burdened by this 

Conservation Easement, as such values are determined as of the date 

of this Conservation Easement.  Battelle deducted $150,935,000 as 

the value of the easement.  The IRS denied the deduction, claiming 

that the formula used to determine the donee’s share of any 

termination proceeds did not comply with Reg. § 1.170A-

14(g)(6)(ii).  Battelle sued to contest the assessment. 

The Tax Court (Judge Jones) granted the government a partial 

summary judgment that the easement did not comply with Reg. 

§ 1.170A-14(g)(6)(ii).  Battelle Glover Investments LLC v. Comm’r, 

Tax Ct. Dkt. No. 6904-19 (June 4, 2021).  On Aug. 26, 2021, the 

court declined to reconsider its holdings.  After the 11th Circuit held 

in Hewitt v. Comm’r, 21 F.4th 1336 (11th Cir. 2021) that Reg. 

§ 1.170A-14(g)(6)(ii) was invalid under the Administrative Proce-

dure Act, Battelle moved to vacate the prior order and replace it with 

an order that the easement was valid for tax purposes.  The court 

granted the motion, and followed Hewitt, because the case would be 

appealable to the 11th Circuit.  The government also argued that the 

deduction should be denied because Battelle omitted its cost or 

adjusted basis on the Form 8283 included with its partnership return.  

Battelle claimed to have filed a complete Form 8283 including 

information on basis of the easement property.  The court did not 
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grant summary judgment on this issue because there was a factual 

question to be decided. 

 

2) No Summary Judgment for IRS on $26 Million Syndicated 

Conservation Easement Because Deed of Gift is Ambiguous 

Regarding Extinguishment of Easement and Reg. § 1.170A-14(g)(6) 

and Must be Interpreted in Light of State Law.  Morgan Run 

Partners, LLC v. Comm’r, T.C. Memo. 2022-61 (June 14, 2022) 

 

Morgan Run Partners, LLC acquired 232 acres of land in Jefferson 

County, Alabama, and one month later contributed a conservation 

easement over the land to the National Farmer’s Trust, a qualified 

charity.  The deed of gift was recorded before the end of the year.  The 

deed states that:  

 

•  the donee’s interest shall be equal to the fair market value of the 

easement, but it does not specify when this calculation shall be 

made;  

 

•  the parties intend that the easement continue in perpetuity;  

 

•   if the easement is extinguished by the exercise of eminent 

domain, each party shall receive a proportionate share of the 

proceeds, but the deed does not define “proportionate share;”  

 

•   the parties’ reasonable attorney’s fees shall be paid from the 

eminent domain proceeds before the division between the donor 

and donee; and  

 

•   the parties may amend the agreement by mutual consent but 

that the donee cannot consent to any amendment that would 

cause the easement to fail to meet the requirements of Section 

170(h).   

 

The taxpayer deducted $26 million for the easement gift.  The IRS 

disallowed the deduction and assessed penalties under Sections 6662 and 

6662A.  The taxpayer sued to redetermine the deficiency and the 

government moved for summary judgment. 

 The Tax Court (Judge Lauber) denied summary judgment. The court 

explained that the deed expresses the intention that no change in the deed 

can extinguish the easement, and that the taxpayer has a reasonable 

argument that the deed violated neither the “judicial extinguishment” 

regulation nor the requirement that the conservation purpose be 

“protected in perpetuity.”  T.C. Memo. 2022-61 at *6.  It also stated that 

the deed’s failure to define “proportionate share” created an ambiguity 

“that would need to be resolved under principles of Alabama law, which 
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might include parol[e] evidence.”  T.C. Memo.  2022-61 at *6.  Regar-

ding the provision that the reasonable attorneys’ fees should be paid from 

any eminent domain recovery, the court noted that this is not necessarily 

improper, if the fees are prior claims or expenses and are charged ratably 

against both parties.  Citing Coal Prop. Holdings, LLC v. Comm’r, 153 

T.C. 126, 145 n.5 (2019). 

 

b. Eleventh Circuit Validates Easement Despite Reserved Right to Build 

Residences on Parts of Property -- $771,000 Deduction Restored. Carter 

v. Comm’r, 2022 WL 4232170 (unpub’d op., 11th Cir. Sept. 14, 2022), 

rev’g and rem’g. T.C. Memo. 2020-21 

  

      Nathaniel and Stella Carter were partners in Dover Hall Plantation, LLC, 

which conveyed to NALT, a qualified organization under Section 170(h)(3), 

an easement over 500 acres of the property known as Dover Hall.  The 

easement restricted the use of the covered property and prohibited the 

construction or occupancy of any dwellings. The deed stated that its 

conservation purposes included both preservation of a relatively natural 

habitat of fish, wildlife, or plants, or similar ecosystem and preservation of 

the covered property as an open space that would provide a significant public 

benefit by providing scenic enjoyment to the general public and advancing a 

clearly delineated governmental conservation policy.  The easement retained 

to the donor, however, the right to build a single-family dwelling on each of 

11 "building areas" of no more than two acres each, the locations of which 

were to be determined, subject to the donee’s approval.  The taxpayers 

claimed substantial income tax deductions over three years.  The IRS denied 

the deductions and assessed deficiencies of $230,115, $221,938, and 

$320,334, along with gross valuation misstatement penalties under Section 

6662(a), (b)(3), (e), and (h). 

 The Tax Court (Judge Halpern) sustained the deficiencies, but not the 

penalties.  The court held that the restrictions within the building areas 

permitted uses that were antithetical to the conservation purposes of the 

easement.  The court explained that a donor's retention of limited 

development rights in specified portions of easement property does not 

necessarily obviate an income tax deduction. See Butler v. Comm’r, T.C. 

Memo. 2012-72; Reg. § 1.170A-14(f), Ex. 4.  The requirement that of done 

approval may provide assurance that any structures erected will not materially 

prejudice the achievement of the easement's conservation purposes.  If the 

boundaries of the areas in which the easement allows development are not 

fixed at the outset, however, the retained development rights can violate the 

requirement that the easement restrictions result in perpetual protection. IRC 

§ 170(h)(2).  Citing, in part Pine Mountain Preserve, LLP v. Comm’r, 151 

T.C. 274 (2018).  The court denied the imposition of penalties because the 

Revenue Agent who initially determined them, sent the examination reports 

that proposed their imposition to the taxpayers before he had actually 

received written approval of the penalties from his immediate supervisor.  
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Written approval of the gross valuation misstatement penalties by the agent’s 

immediate supervisor came only after the agent had sent the reports to the 

taxpayers that advised them of his initial determination of the penalties, 

which rendered the approval of the penalties untimely. 

 The Eleventh Circuit, in a per curiam opinion, reversed the Tax Court on 

the issue of deductibility of the easement and affirmed it on the issue of 

penalties.  The court noted that it had reversed the Tax Court’s earlier holding 

in Pine Mountain and held that this type of reserved right did not preclude the 

easement’s being perpetual.  Pine Mountain Preserve, LLP v. Comm’r, 978 

F.3d 1200 (11th Cir. 2020), aff’g in part, rev’g in part, 151 T.C. 274 (2018).  

The court also held that the penalties were correctly imposed, though it is 

unclear what they would be imposed on if the deduction is allowed.  The 

court stated that the facts in Carter were nearly identical to those in Kroner v. 

Comm’r, ___ F.4th ___, 2022 WL 4140340 (11th Cir. Sept. 13, 2022), in 

which penalties were sustained when the IRS: 

 

• mailed the petitioners a letter and examination report proposing 

penalties subject to both pre-assessment Tax Court review 

and Section 6751(b); 

 

• obtained supervisory approval of those penalties after mailing the 

letter and report; and 

 

• issued the petitioners statutory notices of deficiency later challenged 

in Tax Court.” 

 

c. No Partial Summary Judgment for IRS Regarding 30-Day Deemed 

Donee Consent to Changes in Use of Easement Property.  Pickens 

Decorative Stone, LLC v. Comm’r, T.C. Memo. 2022-22 (March 17, 2022) 

 

In December 2015, Barnes Land & Investments, LLC bought a 163-acre tract 

in Pickens County, Georgia, for $490,010 and contributed it to Pickens 

Decorative Stone, LLC.  Pickens solicited investors through a private 

placement memorandum, and, one year after receiving the land from Barnes, 

granted a conservation easement over most of the land to the Foothills Land 

Conservancy, a qualifying charity.  Pickens claimed a $24.7 million income 

tax deduction. The deed:  

 

•  reserved to Pickens the right to engage in forestry and recreational 

activities, and in connection, to construct barns, sheds, and facilities 

“for the generation of renewable electrical power;”  

 

•  stated that no reserved right could be exercised in a manner that 

would be inconsistent with the conservation purposes;  
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•  stated that Pickens must to obtain the consent of Foothills to make 

any changes; and  

 

•  stated that, if the donee failed to respond to a request within 30 days, 

it would be deemed to have granted approval “EXCEPT WHERE 

the requested action is clearly prohibited by the terms of th[e] 

Easement or would result in an adverse effect on the Conservation 

Purposes.”  The IRS denied the deduction on the grounds that the 

deemed consent provision rendered the conservation protection not 

perpetual.  The taxpayer sued to redetermine the assessment and the 

IRS moved for partial summary judgment that the consent clause 

prevented protection of the conservation rights in perpetuity. 

 

 The Tax Court (Judge Lauber) denied partial summary judgment to the 

IRS.  The court noted that Reg. § 1.170A-14(g)(5) permits a donor to reserve 

rights in the subject property, but requires that “the donor must agree to notify 

the donee, in writing, before exercising any reserved right . . . which may 

have an adverse impact on the conservation interests. . . .” and must authorize 

the donee “to enforce the conservation restrictions by appropriate legal 

proceedings” if necessary.  The IRS argued that the deemed consent clause 

rendered the donee powerless to prevent the land from being used in ways 

that are inconsistent with the conservation purposes.  The court held that the 

deed only allowed Pickens to exercise rights that were consistent with the 

conservation purpose, and that the donee could enjoin a proposed action that 

it believed presented a threat to the conservation purposes.  The court stated 

that it must, at trial, examine the donee’s “internal procedures and past 

practice” to determine whether the donee was likely to defend the 

conservation purposes.  See also Hoffman Properties II, LP v. Comm’r, 956 

F.3d 832, 2020 WL 1861974 (6th Cir. 2020), aff’g TL-14130-15 (Tax Court 

Order 2017); and Hickory Equestrian, LLC v.Comm’r; Tax Ct. Dkt. No. 347-

21 (Order, Feb. 8, 2022) (discussed below). 

 Note.  The court did grant partial summary judgment that the IRS had 

not violated the requirement under Section 6751(b) that the IRS agent obtain 

supervisory approval for the imposition of accuracy-related penalties under 

Sections 6662 and 6662A.  The agent’s supervisor digitally signed off on the 

penalties.  The court stated that an examining agent need only secure 

supervisory approval before the first formal communication with a specific 

taxpayer, and that an IRS public announcement of its pursuit of abusive 

syndicated conservation easements was not a “first formal communication to 

the taxpayer.” 
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d. No Conservation Easement Charitable Deduction if Donor Reserves 

Right to Surface Mine, Even with Donee’s Approval.  Chief Couns. 

Memo. 202236010 (Sept. 9, 2022) 

 

Donor owns both the surface estate and a qualified mineral interest that has 

never been separated from the surface estate.  Donor gives a qualified charity 

a conservation easement over the property, retaining the right to surface 

mining to extract the subsurface minerals.  The IRS Office of Chief Counsel 

stated that there can be no deductible conservation easement, even if the 

donee must approve the surface-mining method, because the right to surface 

mining is inconsistent with the conservation purposes under Section 

170(h)(5).  Reg. § 1.170A-14(g)(4)(i) states that: (a) no deduction is allowed 

if any person retains a qualified mineral interest and the minerals may be 

extracted or removed by surface-mining; and (b) the requirement of perpetu-

ity is not satisfied if any method of mining that is inconsistent with the 

particular conservation purposes of a contribution is ever permitted.  That 

regulation also states that the charitable deduction is lost if certain methods of 

mining that may have limited, localized impact on the real property are 

irremediably destructive of significant conservation interests.  Therefore, 

surface mining is not an allowable mining method if it has limited, localized 

impact on the real property and is not irremediably destructive of significant 

conservation interests.  See also Great Northern Nekoosa Corp. v. United 

States, 38 Fed. Cl. 645, 649-50, 1997 WL 537848 (1997). 

 

2. $338,080 Deduction Lost for Failure to Comply with Special Contempo-

raneous Written Acknowledgement Requirements for Contribution of an 

Airplane.  Izen v. Comm’r, 38 F.4th 459, 2022 WL 2337393 (5th Cir. June 29, 

2022), aff’g 148 T.C. 71 (2017) 

 

In 2010, Joe Alfred Izen, Jr. contributed a 50% interest in a 1969 model Hawker-

Siddley DH125-400A private jet to the Houston Aeronautical Heritage Society, 

tax-exempt organization that operates an aircraft museum.  Joe and an associate 

had bought the plane together in December 2007 for $42,000, each paying one-

half of the purchase price.  Joe claimed a $338,080 income tax deduction, which 

the IRS disallowed in 2012.  In April 14, 2016, Joe filed an amended income tax 

return that included (1) an acknowledgment letter addressed to Joe’s co-owner, 

dated December 30, 2010, and signed by the donee’s president; (2) a Form 8283 

executed by the donee’s managing director, and dated April 13, 2016; (3) a copy 

of an “Aircraft Donation Agreement” allegedly executed on December 31, 2010, 

by the donee’s president, but bearing no other signatures; and (4) an appraisal 

dated April 7, 2011, valuing the 50% interest at $338,080 on the date of the gift. 

 The Tax Court (Judge Lauber) granted the IRS a summary judgment denying 

the deduction in full, finding that Joe had failed to comply with the special 

substantiation requirements under Section 170(f)(12) for contributions of “used 

motor vehicles, boats, and airplanes.”  No deduction is allowed for such 
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contributions valued at more than $500, unless the taxpayer attaches to the return 

a contemporaneous written acknowledgment from the donee, that includes:  

 

 •  the donor’s name and taxpayer identification number;  

 

 •  the vehicle identification number;  

 

 •  if the charity has already sold the vehicle, a certification that the vehicle 

was sold in an arm's length transaction between unrelated parties, the 

gross proceeds from the sale, and a statement that the deductible amount 

may not exceed the amount of such gross proceeds;  

 

 •  if the charity has not already sold the vehicle, a certification of the 

intended use or material improvement of the vehicle and the intended 

duration of such use, and that the vehicle would not be transferred in 

exchange for money, other property, or services before completion of 

such use or improvement;  

 

 •  a statement of whether the donee provided any goods or services in 

consideration, in whole or in part, for the vehicle, and a description and 

good faith estimate of the value of any such goods or services, or if such 

goods or services consist solely of intangible religious benefits, a 

statement to that effect.   

 

Joe stated that he had not included the acknowledgement with his original 2010 

return because the donee had not yet completed and filed its Form 1098-C for the 

gift, which was corroborated by the donee.  The letter accompanying the amended 

return was not a contemporaneous written acknowledgement because it was not 

addressed to Joe (but, rather, to his co-owner), it did not include Joe’s name and 

identification number, and it did not state whether the donee provided goods or 

services in consideration for the gift vehicle.  The aircraft donation agreement 

between the co-owners contained some of the required information, but it was not 

signed by either donor and it did not include all such required data as the 

taxpayer’s identification number. 

 The Fifth Circuit affirmed in a per curiam opinion, holding that the 

Commissioner was entitled to summary judgment as Izen was disallowed from 

claiming the deduction as a matter of law, because Joe failed to provide a 

contemporaneous written acknowledgment from the donee organization that 

satisfied the requirements of Section 170(f)(12)(B). The court found the same 

defects in what the donor had submitted as the Tax Court.  The court also held that 

while substantial compliance may suffice to meet requirements imposed by 

Treasury, it does not satisfy requirements imposed by the Code. 
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3. $6.4 Million Deduction Might Be Allowed Despite Failure to Provide Basis 

Information in Appraisal Summary.  Hickory Equestrian, LLC v Comm’r, Tax 

Ct. Dkt. No. 347-21 (Order, Feb. 8, 2022) 

 

Hickory Equestrian, LLC acquired by a capital contribution 305.4 acres of land in 

Dade County, Georgia.  The individuals who made the contribution had bought 

the property in 2002 for $111,715.  On December 30, 2011, Hickory Equestrian 

gave a conservation easement over most of the property to the North American 

Land Trust, a qualifying charity, and claimed a $6.4 million deduction.  Hickory 

Equestrian filed the appraisal summary (Form 8283) with its tax return but 

omitted any basis information. The IRS denied the deduction and the grantor filed 

suit to redetermine the deficiency.  The government filed a motion for partial 

summary judgment. 

 The Tax Court (Judge Lauber) denied the motion for partial summary 

judgment.  The court stated that failure to provide basis information in an 

appraisal summary is normally grounds for denial of the charitable deduction, but 

that a taxpayer must have the opportunity to prove a valid reasonable cause 

defense.  In this case, the taxpayer stated that it had relied on advice from its 

lawyers and accountants, and the reasonableness of such reliance is a factual 

question that requires a hearing. 

 Note.  The IRS also contended that the deduction should be denied because 

the easement deed reserved to the donor the right to make changes in the property 

without the consent of the donee. The easement deed generally prohibits 

commercial or residential development but permits the donor to engage in 

recreational activities such as hunting, fishing, and horseback riding on the land, 

and to build “hunting or observation stands,” bird houses, trails, and signage.  The 

donor also reserved the right to perform maintenance activities, such as 

maintaining trails, dredging or channeling watercourses “if necessary to maintain 

wetlands,” removing damaged trees that blocked trails or threatened injury, and 

building a shed to store maintenance equipment.  The deed did not explicitly 

require the donor to obtain the donee’s approval before exercising these rights, but 

it did require the donor to notify the donee “in writing before exercising any 

Reserved Right that may impair the conservation interests associated with the 

Conservation Area.”  Certain other rights, such as building service vehicle trails, 

could be exercised only with the advance approval of the donee.  If advance 

approval was required, the donor was required to give at least 45 days advance 

notice before exercising the right in question, and the donee had 30 days in which 

to approve or reject the proposed action.  Failure to respond within 30 days 

constituted a constructive grant of consent.  The taxpayer argued that there was no 

real danger of such changes being made because the deed precluded the donor 

from doing anything that would be inconsistent with a deductible conservation 

easement.  Again, the court stated that a hearing was required to determine 

whether there was any likelihood of unapproved changes being made. 
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4. $1.26 Million Deduction Denied for Contribution to Donor-Advised Fund 

Because Donor Did Not Receive Correct Contemporaneous Written 

Acknowledgement and Because Gift Was an Anticipatory Assignment of 

Income.  Keefer v. United States, 2022 WL 2473369 (N.D. Tex. July 6, 2022) 

(slip copy) 

 

Kevin Keefer gave a donor advised fund established within the Pi Foundation an 

interest in a limited partnership that owned an hotel that it was in the process of 

selling for $54 million.  Kevin valued the gift at $1.26 million.  On the date of the 

contribution, the partnership and the buyer had signed a nonbinding letter of intent 

and tentatively agreed on a sales price.  The sale closed at that price less than one 

month after the gift. The following month, Kevin received an acknowledgment 

letter from the donee stating that he had received nothing for his donation, but not 

stating whether the donee received exclusive control of the partnership interest.  

The IRS denied the deduction, finding the written acknowledgment insufficient 

under Section 170(f)(18).  Kevin and his wife paid the $508,000 and sued for a 

refund. 

 The U.S. District Court for the Northern District of Texas (Judge Boyle) held 

for the government.  First, the court found that the hotel sale was not sufficiently 

complete at the time of the gift to treat the gift as an anticipatory assignment of 

income.  Ferguson v. Comm’r, 174 F.3d 997, 1001–02 (9th Cir. 1999).  It did 

hold, however, that Kevin did not really give Pi a 4% partnership interest, because 

he retained the right to some cash reserves that would be recouped from the sales 

proceeds.  The court characterized Kevin’s gift as a transfer of part of the net 

proceeds of the hotel sale, rather than a full partnership interest, which the court 

held did constitute an attempted anticipatory assignment of income. Next, the 

court held that Kevin’s contemporaneous written acknowledgment did meet the 

requirements of Section 170(f)(8), because it stated the amount of cash and a 

description of any property other than cash contributed, and it stated whether the 

donee organization provided any goods or services in consideration, in whole or in 

part, for contribution.  It did not, however, meet the additional requirement of 

Section 170(f)(18), that a donor advised fund donee must also state whether or not 

it has exclusive legal control over the contributed assets.  Finally, the court also 

held that the doctrine of substantial compliance is not available with respect to the 

additional requirements of Section 170(f)(18). 

 

5. IRS Adds to No-Ruling List Transactions Involving Private Foundations 

Owning LLC Interests.  Rev. Proc. 2021-40, 2021-38 I.R.B. 426 (Sept. 22, 

2021); also Rev. Proc. 2022-3, 2022-1 § 3.01(127), I.R.B. 144 at 151 (Jan. 3, 

2022) 

 

The IRS stated that it will no longer issue private letter rulings regarding whether 

self-dealing occurs under Section 4941 when a private foundation or other entity 

subject to that section owns or receives an interest in an LLC or other entity that 

owns a promissory note issued by a disqualified person.  This applies to all ruling 

requests pending or received on or after September 3, 2021. 
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 Note.  This arrangement arises where a disqualified person cannot borrow 

money from or lend money to a private foundation, under the self-dealing rules of 

Section 4941.  To get around these limitations, the disqualified person and others 

form a partnership or LLC in which the disqualified person controls less than 35% 

of the entity.  The partnership or LLC can then lend money to or borrow it from 

the private foundation in exchange for a promissory note.  This is allowed unless 

the arrangement constitutes indirect self-dealing, which term is not clearly 

defined. 

 

 

D. IRC §§ 401-409A.  Retirement Plan Benefits 

 

1. Proposed Regulations on Retirement Plan Required Minimum Distributions. 

87 Fed. Reg. 10504, 2022 WL 540917(Feb. 24, 2022) 

 

Treasury and the IRS have proposed regulations regarding distributions from 

IRAs, qualified retirement plans, and certain other retirement vehicles, as 

modified by the Setting Every Community Up for Retirement Enhancement Act 

of 2019 (SECURE Act), Pub. L. 116-94, 116th Cong., 1st Sess., 133 Stat. 2534 

(2019).  The proposed regulations are over 275 pages, in their original format. 

 

a. Critical Terminology 

 

1) Beneficiary 

 

A person is a beneficiary if he or she is specified as a beneficiary under the 

plan (including by employee designation or default provisions of the plan 

itself), as of the date of the employee's death and he or she remains a 

beneficiary as of September 30 of the calendar year following the calendar 

year in which the employee died.  Prop. Reg. § 1.401(a)(9)-4(c)(1). 

 

2) Designated Beneficiary 

 

A person is a “designated beneficiary” if he or she is an individual 

designated as a beneficiary under the plan.  A beneficiary is not a “desig-

nated beneficiary” if he or she is a person other than an individual (even 

if there is an individual who is also designated as a beneficiary under the 

plan).  Prop. Reg. §§ 1.41(a)(9)-4(a), -4(b). Designating someone other 

than an individual as a beneficiary causes the employee to be treated as 

not having a designated beneficiary, except to the extent that separate 

account treatment applies. 
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3) Eligible Designated Beneficiary 

 

The SECURE Act defines an eligible designated beneficiary is a desig-

nated beneficiary who, as of the date of the employee's death, is:  

 

      •  the employee’s surviving spouse; 

 

      •  a minor child of the employee; 

 

      •  a disabled individual; 

 

      •  a chronically ill individual’; or 

 

     •  an individual who is not more than 10 years younger than the 

employee. 

 

4) Required Minimum Distribution 

 

Section 401(a)(9) requires that an employee or his or her beneficiary 

must receive a minimum distribution of the retirement benefits each year.  

The required minimum distribution varies depending upon whether the 

person receiving it is the employee, the employee’s beneficiary, the 

employee’s designated beneficiary, or the employee’s eligible designated 

beneficiary. 

 

5) Required Beginning Date 

 

The required beginning date is April 1 of the calendar year following the 

later of: (a) the calendar year in which the employee reaches 72 years of 

age; and (b) the calendar year in which the employee retires from 

employment with the employer maintaining the plan.  This definition 

applies to employees who attain age 70½ on or after January 1, 2020. 

Prop. Reg. § 1.401(a)(9)-2(b)(1). 

 

6) Required Minimum Distributions During Employee’s Lifetime 

 

The required minimum distribution for an employee is determined based 

on the employee’s actuarial life expectancy or, if the employee is 

married, that of the employee and his or her spouse. 

 

7) Required Minimum Distributions After the Employee’s Death 

 

   This is where things get complicated.  Generally, the following rules 

apply: 
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a) Employee Dies Before the Required Beginning Date 

 

      If the employee dies before the required beginning date, then: 

 

i.  5-Year Rule 

 

Distributions to a beneficiary who is not a designated 

beneficiary must be made within five years after the employee’s 

death.  IRC § 401(a)(9)(B)(ii). 

 

ii.  10-Year Rule 

 

Distributions to a beneficiary who is a designated beneficiary 

but not an eligible designated beneficiary must be distributed 

within ten years after the employee’s death.  IRC 

§ 401(a)(9)(H)(i). 

 

iii.  Life Expectancy 

 

Distributions to a beneficiary who is an eligible designated 

beneficiary other than a minor child of the deceased employee 

may be distributed over the beneficiary’s life expectancy.  IRC 

§§ 401(a)(9)(H)(ii) and 401(a)(9)(B)(iii). 

 

iv.  Until 21 Plus 10 Years (the Age 31 Trust) 

 

Distributions to a beneficiary who is an eligible designated 

beneficiary because he or she is a minor child of the deceased 

employee may be distributed over the beneficiary’s life 

expectancy until the beneficiary reaches the age of majority, and 

then must be distributed within 10 years.  IRC 

§ 401(a)(9)(E)(iii). 

 

b) Employee Dies After the Required Beginning Date 

 

    `  If the employee dies after the required beginning date, then: 

 

i.  5-Year Rule 

 

       Distributions to a beneficiary who is not a designated 

beneficiary must be made over the remainder of the employee’s 

life expectancy (often called the “ghost life expectancy,” since 

the employee is already deceased).  Prop. Reg. § 1.401(a)(9)-

5(d)(3).  If the oldest counted beneficiary has a longer life 

expectancy, that life expectancy is used, but the entire retirement 

benefit must be distributed no later than the calendar year 
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following the calendar year of the employee’s death. Prop. Reg. 

§ 1.401(a)(9)-5(e)(1), (2). 

 

 

ii.  10-Year Rule 

 

       Distributions to a beneficiary who is a designated beneficiary 

but not an eligible designated beneficiary must be distributed 

within ten years after the employee’s death.  IRC 

§ 401(a)(9)(H)(i). 

 

iii.  Life Expectancy 

 

Distributions to a beneficiary who is an eligible designated 

beneficiary other than a minor child of the deceased employee 

may be distributed over the beneficiary’s life expectancy.  IRC 

§§ 401(a)(9)(H)(ii) and 401(a)(9)(B)(iii). 

 

iv.  Until 21 Plus 10 Years (Age 31 Trust) 

 

Distributions to a beneficiary who is an eligible designated 

beneficiary because he or she is a minor child of the deceased 

employee may be distributed over the beneficiary’s life 

expectancy until the beneficiary reaches the age of majority, and 

then must be distributed within 10 years.  IRC 

§ 401(a)(9)(E)(iii). 

 

b. Changes in the Proposed Regulations 

 

1) Effective Date of SECURE Act 

 

    The SECURE Act required minimum distribution rules apply generally 

to distributions made with respect to an employee who dies on or after 

January 1, 2020 (or a later effective date for certain collectively 

bargained plans or governmental plans) (the “effective date”). Prop. Reg. 

§ 1.401(a)(9)-1(b)(2)(i). 

 

2) Definition of “Beneficiary” 

 

A person is not a beneficiary if any of the following events occurs before 

September 30 of the calendar year following the calendar year in which 

the employee dies: (a) the individual predeceases the employee; (b) the 

individual is treated as having predeceased the employee pursuant to a 

simultaneous death provision or pursuant to a qualified disclaimer and 

applies to the entire interest to which the beneficiary is entitled; or (c) the 
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person receives the entire benefit to which the person is entitled.  Prop. 

Reg. § 1.401(a)(9)-4(c)(2). 

 

3) Definition of “Age of Majority” 

 

The proposed regulations state that, for eligible designated beneficiary 

purposes, a minor is any child who has not yet reached his or her 21st 

birthday on the date of the employee’s death, regardless of educational 

status and regardless of any contrary provisions of state law.  Prop. Reg. 

§ 1.401(a)(9)-4(c)(3). 

 

4) Definition of “Disability” 

 

A person over 18 years of age has a “disability” , for eligible designated 

beneficiary purposes, if he or she is unable to engage in substantial 

gainful activity. A person under 18 years of age has a disability if he or 

she has a medically determinable physical or mental impairment that 

results in marked and severe functional limitations, and that can be 

expected to result in death or to be of long-continued and indefinite 

duration. Prop. Reg. § 1.401(a)(9)-4(c)(4)(iii). 

 Note. Disability is taken into account only if it exists on the date of 

the employee’s death; later-occurring disability does not alter the 

required minimum distribution, unless it is the disability of a child who 

has not yet reached 21 years of age. 

 

5) Definition of “Chronically Ill” 

 

A person is chronically ill, for eligible designated beneficiary purposes, 

if he or she: (a) is unable to perform (without substantial assistance from 

another individual) at least 2 activities of daily living for a period of at 

least 90 days due to a loss of functional capacity; (ii) has a level of 

disability similar to the disability described in (a); or (c) requires 

substantial supervision to protect the individual from threats to health 

and safety due to severe cognitive impairment.  Prop. Reg. § 1.401(a)(9)-

4(e)(5) and IRC § 7702B(c). 

 

6) Documenting Disability or Chronically Ill 

 

Documentation of a disability or chronic illness as of the date of the 

employee’s death must be provided to the plan administrator by October 

31 of the calendar year following the calendar year of the employee's 

death.  Prop. Reg. § 1.401(a)(9)-4(e)(7). 

 An employee’s minor child who is also disabled or chronically ill on 

the date of the employee’s death, remains an eligible designated 

beneficiary after reaching 21 years of age only if the documentation 

requirements are timely met.  Prop. Reg. § 1.401(a)(9)-4(e)(9), Ex. 1.  An 
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employee’s surviving spouse of the employee who is also disabled or 

chronically ill will be treated as disabled or chronically ill for purpose of 

the applicable multi-beneficiary trust rules only if the documentation 

requirements are timely met with respect to the surviving spouse. 

 Note.  It is important to meet the documentation requirements for 

even a minor child of the employee, to assure that status as an eligible 

designated beneficiary does not end at the age of majority.  It is also 

important to meet the documentation requirements for even a surviving 

spouse of the employee, if the spouse is a beneficiary of a multi-

beneficiary trust to which the retirement benefits are payable. 

 

7) Multiple Designated Beneficiaries 

 

Generally, an employee who has multiple designated beneficiaries, one 

or more of whom is not an eligible designated beneficiary, is treated as 

not having an eligible designated beneficiary.  Prop. Reg. § 1.401(a)(9)-

4(c)(2)(i).  There are two exceptions to this rule. 

 First, an eligible designated beneficiary can still use the life 

expectancy rule even if there is another designated beneficiary who is not 

an eligible designated beneficiary, if any of the designated beneficiaries 

is a minor child of the employee.  Prop. Reg. § 1.401(a)(9)-4(c)(2)(ii). 

 Note.  This exception allows payments to continue until 10 years 

after the child reaches the age of majority even if there are other 

designated beneficiaries who are not eligible designated beneficiaries. 

 

 Second, if the see-through trust is a type II applicable multi-bene-

ficiary trust, then the beneficiaries who either are disabled or chronically 

ill are treated as eligible designated beneficiaries without regard to 

whether any of the other trust beneficiaries are not eligible designated 

beneficiaries. Prop. Reg. § 1.401(a)(9)-4(g)(3)(ii). 

 Note.  This rule is very important where a trust is created for several 

descendants, not all of whom are disabled. 

 

8) Other Eligible Designated Beneficiary Rules 

 

If the employee’s surviving spouse is awaiting the year in which the 

employee would have attained age 72 to commence distribution of 

benefits, and he or she dies before the beginning of that year, the 

determination of whether the surviving spouse's designated beneficiary is 

an eligible designated beneficiary is made by substituting the surviving 

spouse for the employee (including for purposes of establishing the date 

as of which that determination is made). For example, a child of the 

surviving spouse is an eligible designated beneficiary if the child has not 

yet reached the age of majority as of the date of the surviving spouse's 

death. 

 



Zaritsky, The Year in Review, page 32 

 

9) Trusts as Beneficiaries 

 

Payments to a trust that is not a see-through trust must be paid out within 

5-years after the year in which the employee dies.  Payments to a see-

through trust are treated as being made to the trust’s beneficiaries.  A 

trust is a see-through trust if: (a) the trust is valid under state law or 

would be valid but for the fact that there is no corpus; (b) the trust is 

irrevocable or will, by its terms, become irrevocable upon the death of 

the employee; (c) all beneficiaries who are beneficiaries with respect to 

the trust's interest in the employee's benefit are identifiable; and (d) the 

specified documentation requirements are satisfied. Prop. Reg. 

§ 1.401(a)(9)-4(f)(2). 

 

10) Successor Beneficiaries 

` 

A beneficiary of a see-through trust is treated as a beneficiary of the 

employee, if the beneficiary could receive amounts from the trust 

representing the employee's interest in the plan.  This rule does not apply 

if distribution of those benefits is contingent upon or delayed until the 

death of another trust beneficiary who does not actually predecease the 

employee and is not treated as having predeceased the employee because 

of a simultaneous death provision or a qualified disclaimer.  Prop. Reg. 

§ 1.401(a)(9)-4(f)(3). 

 

11) Conduit Trusts 

 

A see-through trust may be either a conduit trust or an accumulation 

trust.  Prop. Reg. § 1.401(a)(9)-4(f)(1)(ii).  A conduit trust is a see-

through trust that requires that all plan distributions, upon receipt by the 

trustee, shall be paid directly to, or for the benefit of, specified 

beneficiaries.  Prop. Reg. § 1.401(a)(9)-4(f)(1)(ii)(A). 

 Note.  A charitable remainder beneficiary may be permissible, if the 

intervening beneficiary survives the employee.  For example, QTIP 

Marital Trust is the beneficiary of Employee’s retirement plan benefits.  

The trustee is required to distribute annually to Spouse all distributions 

from the plan to the trust.  Charity is the remainder beneficiary after 

Spouse’s death.  Charity is ignored as a beneficiary because it can 

receive distributions only after the death of another individual 

beneficiary (Spouse).  The trust is, therefore, a conduit and Spouse is 

treated as the employee’s beneficiary. 

 

12) Accumulation Trusts 

 

An accumulation trust is any see-through trust that is not a conduit trust.  

Therefore, a trust that : is valid under state law (or would be valid but for 

the fact that there is no corpus), that is irrevocable (or will, by its terms, 
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become irrevocable upon the death of the employee), all of the 

beneficiaries of which who have an interest in employee’s benefits are 

identifiable, and that satisfies the documentation requirements is a see-

through trust, even if the trustee is not required to distribute the plan 

distributions to the beneficiaries currently.  Prop. Reg. § 1.401(a)(9)-

4(f)(1)(ii)(B). 

 Note.  A charity should not be named a current distributee of an 

accumulation trust to which retirement plan benefits are payable but may 

be the successor beneficiary after the death of another beneficiary.  For 

example, a charity could be the remainder beneficiary of an accumulation 

trust for one or more individuals. 

 

13) Payments Conditioned on Surviving another Beneficiary 

 

If any beneficiary of a see-through trust is an individual who is otherwise 

treated as a beneficiary of the employee, and the trust terms require full 

distribution of amounts in the trust representing the employee's interest in 

the plan to that individual by the later of the end of the calendar year 

following the calendar year of the employee's death and the end of the 

tenth calendar year following the calendar year in which that individual 

reaches 21 years of age, then any other trust beneficiary who could 

receive amounts representing the employee's interest in the plan if he or 

she dies before full distribution to that individual, is disregarded as a 

beneficiary.  This rule does not apply if the beneficiary who could 

receive amounts conditioned on the death of that individual a beneficiary 

whose interest in the plan benefits is not contingent upon or delayed until 

the death of another trust beneficiary who survived (or is deemed to have 

survived) the employee. Prop. Reg. § 1.401(a)(9)-4(f)(3)(ii)(B). 

 

14) Beneficiaries Must be Identifiable 

 

The proposed regulations retain the general rule that trust beneficiaries 

are identifiable if it is possible to identify each person designated by the 

employee as eligible to receive a portion of the employee's interest in the 

plan through the trust.  Prop. Reg. § 1.401(a)(9)-4(f)(5)(i).  The proposed 

regulations add some new guidance, however. 

 If an employee names a class of individuals as the beneficiary (such 

as the employee's children or descendants), the addition of another 

member of that class (for example, the birth of another child) does not 

render the beneficiaries unidentifiable.  Prop. Reg. § 1.401(a)(9)-

4(f)(5)(iv). 

 A trust’s beneficiaries also will be identifiable even if an individual 

has a power of appointment over to a portion of the employee's interest in 

the plan.  If, by September 30 of the calendar year following the calendar 

year of the employee's death, the power of appointment is exercised in 

favor of one or more identifiable persons or is restricted so that any 
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appointment made at a later time may only be made in favor of one or 

more identifiable persons, then all of those identifiable persons are taken 

into account as the employee’s beneficiaries.  If the power is not 

exercised by that September 30 in favor of one or more beneficiaries that 

are identifiable (and is not so restricted) then each taker in default (that 

is, each person who would be entitled to the portion subject to the power 

if that power is not exercised) is treated as a beneficiary of the employee.  

Prop. Reg. § 1.401(a)(9)-4(f)(5)(ii). 

 When a beneficiary is added (whether by a power of appointment, 

decanting, a judicial reformation, or otherwise), after September 30 of 

the calendar year following the calendar year of the employee's death, 

and that beneficiary was not initially taken into account in determining 

the employee's beneficiaries, then the determination of whether there is a 

designated beneficiary and the rules relating to multiple designated 

beneficiaries are applied taking into account the new beneficiary, along 

with all of the beneficiaries that were previously taken into account.  If 

the addition would cause a full distribution of the employee's interest in 

the plan to be required under the ten-year rule during the calendar year in 

which the beneficiary is added or an earlier calendar year (which full 

distribution was not otherwise required), the full distribution is not 

required until the end of the calendar year following the calendar year in 

which the beneficiary was added.  Prop. §§ 1.401(a)(9)-4(f)(5)(v). 

 The proposed regulations clarify that the beneficiaries of a see-

through trust are still identifiable even if applicable state law permits 

modification of the trust after the employee’s death to add or delete 

beneficiaries, whether by decanting, trust reformation, or otherwise.  A 

beneficiary of a see-through trust who is added or removed by such 

modification by September 30 of the calendar year following the 

calendar year of the employee's death, is disregarded as a beneficiary of 

the employee for required minimum distribution purposes.  However, if a 

beneficiary is added pursuant to such a modification after September 30 

of the calendar year following that of the employee’s death, then the 

rules that apply to a beneficiary added under a power of appointment will 

apply also to a beneficiary that is added pursuant to the modification.  

Prop. Reg. § 1.401(a)(9)-4(f)(5)(iii). 

 

15) Applicable Multi-Beneficiary Trusts 

 

The proposed regulations create a new classification of see-through trust 

that it calls an applicable multi-beneficiary trust.  An applicable multi-

beneficiary trust is a see-through trust with more than one beneficiary 

and with respect to which all of the beneficiaries are designated 

beneficiaries and at least one of the beneficiaries is an eligible 

beneficiary who is either disabled or chronically ill.  Prop. Reg. 

§ 1.401(a)(9)-4(g)(1).  Furthermore, there are two types of applicable 

multi-beneficiary trust.  A type I applicable multi-beneficiary trust has 
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terms that require that the trust be divided immediately upon the death of 

the employee into separate trusts for each beneficiary. Prop. Reg. 

§ 1.401(a)(9)-4(g)(2).  A type II applicable multi-beneficiary trust is an 

applicable multi-beneficiary trust, the terms of which provide that no 

individual other than a disabled or chronically ill eligible designated 

beneficiary has any right to the employee's interest in the plan, until the 

death of all such eligible designated beneficiaries. Prop. Reg. 

§ 1.401(a)(9)-4(g)(3). 

 When dividing a type I applicable multi-beneficiary trust, one of the 

separate trusts could be a type II trust.  If a type I trust is divided into 

separate trusts and one of the separate trusts satisfies the requirements to 

be a type II trust, then the beneficiaries of that separate trust who are not 

disabled or chronically ill are disregarded as beneficiaries of the 

employee for required minimum distribution purposes.  If a separate trust 

that does not satisfy the requirements for a type II trust, the beneficiaries 

of that separate trust are treated as beneficiaries of the employee for 

required minimum distribution purposes.  Prop. Reg. § 1.401(a)(9)-

4(g)(3)(ii). 

 The regulations request further comments on whether under 

applicable law a trust for a disabled individual (for example, a 

supplemental-needs trust) could include terms providing that the disabled 

individual would lose his or her interest in the trust if that interest would 

disqualify the individual for means-tested government benefits, without 

the trust failing to be a type II applicable multi-beneficiary trust. 

   

16) Required Beginning Date  

 

As required by the SECURE Act, the proposed regulations set the 

required beginning date as April 1 of the calendar year following the 

later of: (1) the calendar year in which the employee attains age 72; and 

(2) the calendar year in which the employee retires from employment 

with the employer.  Prop. Reg. § 1.401(a)(9)-2(b)(1).  

 The required beginning date of an employee who was born before 

July 1, 1949, remains April 1 of the calendar year following the later of: 

(1) the calendar year in which the employee attains age 70½, and (2) the 

calendar year in which the employee retires from employment with the 

plan’s sponsor. Prop. Reg. § 1.401(a)(9)-2(b)(2)(i).  If an employee is a 

5% owner, however, the required beginning date is April 1 of the 

calendar year following the calendar year in which the employee attains 

age 70½ or 72 (whichever required beginning date applies, based on the 

employee's date of birth), and that required beginning date applies 

regardless of whether the employee has retired from employment with 

the employer maintaining the plan. Prop. Reg. § 1.401(a)(9)-2(b)(3).   

 As required by the SECURE Act, the new definition of the required 

beginning date applies with respect to employees who attain age 70½ on 

or after January 1, 2020. Prop. Reg. § 1.401(a)(9)-2(b).  The proposed 
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regulations apply the SECURE Act amendments for the required 

beginning date to an employee who died before attaining age 70½, if he 

or she would have reached age 70½ on or after January 1, 2020 (that is, 

the employee's date of birth is on or after July 1, 1949). This rule applies 

also to a surviving spouse who is waiting to begin distributions.  Prop. 

Reg. § 1.401(a)(9)-2(b)(2)(ii).  

 

17) Special Rules for Defined Contribution Plans 

 

a) Distributions While the Employee is Alive 

 

Generally, an employee divides his or her account balance as of 

December 31 of the preceding calendar year, by the employee's 

applicable denominator. The applicable denominator is determined 

using the Uniform Lifetime Table in Reg. § 1.401(a)(9)-9(c).  If the 

employee's sole beneficiary is the employee's spouse and the spouse 

is more than 10 years younger than the employee, the applicable 

denominator is determined using the Joint and Last Survivor Table in 

Reg. § 1.401(a)(9)-9(d) (providing for a longer payout period). 

 

b) Employee Dies Before the Required Beginning Date 

 

The rules for distributions if an employee dies before the required 

beginning date are generally the same as under the existing 

regulations but updated to reflect new rules for defined contribution 

plans.  Section 401(a)(9)(H)(i) states that if an employee 

participating in a defined contribution plan has a designated 

beneficiary and the employee dies before the required beginning 

date, then the employee's entire interest must be distributed by the 

end of the calendar year that includes the tenth anniversary of the 

employee's death. Prop. Reg. § 1.401(a)(9)-3(c)(3).  

 The 5-year rule continues to apply to a defined benefit plan, to a 

defined contribution plan if the employee has no designated 

beneficiary, and to a defined contribution plan if the employee dies 

before the effective date of the new rules and the designated 

beneficiary elects the 5-year rule).  Prop. Reg. §§ 1.401(a)(9)-

3(c)(2), -3(c)(3). 

 An employee's interest may be distributed over the designated 

beneficiary's life or life expectancy (the life expectancy payments 

rule) only if the beneficiary is an eligible designated beneficiary. 

 For defined contribution plans, if the employee has a designated 

beneficiary who is an eligible designated beneficiary, the plan may 

provide either that the 10-year rule applies or that the life expectancy 

payments rule applies.  Prop. Reg. § 1.401(a)(9)-3(c)(5)(i).  

Alternatively, the plan may provide the employee or the eligible 

designated beneficiary an election between the 10-year rule or the 
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life expectancy payments rule. Prop. Reg. § 1.401(a)(9)-3(c)(5)(ii). 

A defined contribution plan that does not include either of those 

optional provisions and the employee has an eligible designated 

beneficiary, must provide for the life expectancy payments rule. 

Prop. Reg. § 1.401(a)(9)-3(c)(5)(iii). 

 The required minimum distribution from a defined contribution 

plan when an employee dies on or after the required beginning date 

or when an employee's eligible designated beneficiary is taking life 

expectancy payments after an employee’s death before the required 

beginning date, is determined by dividing the employee's account 

balance as of the end of the prior year by an applicable denominator.  

The term “applicable denominator” replaces “applicable divisor” in 

the proposed regulations, but it is determined in very nearly the same 

manner as the applicable divisor under the existing regulations.  

Prop. Reg. § 1.401(a)(9)-5. 

 The following items were added by the Proposed Regulations to 

the list of those which are ignored in determining whether the 

required minimum distribution from a defined contribution plan has 

been made:  

 

 ▪ permissible withdrawals from an eligible automatic 

contribution arrangement;  

 

 •  prohibited allocations that are treated as deemed 

distributions;  

 

 •  distributions of premiums for accident or health insurance; 

 

 •  deemed distributions with respect to collectibles; and  

 

 •  similar items designated by the Commissioner.   

 

Prop. Reg. § 1.402(c)-2(c). 

 

c. Employee Dies on or After the Required Beginning Date  

 

Section 401(a)(9)(B)(i) states that a defined contribution plan must provide 

that, if an employee dies on or after the required beginning date, distribution 

of the employee’s interest must begin not later than the required beginning 

date and that it must be made at a rate at least as fast as that applicable to the 

employee at the time of his or her death.  These rules apply whether or not the 

distributions have commenced when the employee died. 

 The proposed regulations require the same calculation of the annual 

required minimum distribution from a defined contribution plan that is 

contained in the existing regulations, but with the additional requirement that 

a full distribution of the employee's entire interest in the plan be made: (a) ten 
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years after the calendar year in which the employee died, if the designated 

beneficiary is not an eligible designated beneficiary; (b) ten years after the 

calendar year in which the designated beneficiary died, if the designated 

beneficiary was an eligible designated beneficiary; (c) ten years after the 

calendar year in which the beneficiary reaches 21 years of age, if the 

designated beneficiary was the employee’s minor child; and (d) the end of the 

calendar year in which the applicable denominator would have been less than 

or equal to one if it were determined using the beneficiary's remaining life 

expectancy, if the employee's designated beneficiary is an eligible designated 

beneficiary, and the applicable denominator is determined using the 

employee's remaining life expectancy.  Prop. Reg. § 1.401(a)(9)-5(e). 

     The preamble to the proposed regulations provides the following 

example: 

 

[I]f an employee died after the required beginning date with a 

designated beneficiary who is not an eligible designated beneficiary, 

then the designated beneficiary would continue to have required 

minimum distributions calculated using the beneficiary's life 

expectancy as under the existing regulations for up to nine calendar 

years after the employee's death. In the tenth year following the 

calendar year of the employee's death, a full distribution of the 

employee's remaining interest would be required. 

 

87 Fed. Reg. 10514.  This reflects Treasury’s and the IRS’s view that an 

employee who dies after payment of benefits has already begun and a rate of 

payments has been established, must satisfy both the requirement that this 

rate be maintained after the employee’s death and that full distribution be 

made after 5- or 10-years.  This analysis seems to clash with fact that the new 

ten-year payout rule is a modification of the previous five-year payout rule, 

and that the 5-year rule does not generally require any distributions before the 

end of the set term. 

 

d. The Applicable Denominator 

 

Where the employee died on or after the required beginning date (or before 

the required beginning date and the employee's eligible designated 

beneficiary is taking life expectancy distributions, for years after the year in 

which the employee died, the applicable denominator generally is the 

remaining life expectancy of the designated beneficiary. The beneficiary's 

remaining life expectancy generally is calculated using the age of the 

beneficiary in the year following the calendar year of the employee's death, 

reduced by one for each subsequent calendar year. Prop. Reg. § 1.401(a)(9)-

5(d)(1)(i). 

 As under the prior law, if the employee's spouse is his or her sole 

beneficiary, then the applicable denominator during the spouse's lifetime is 

the spouse's life expectancy.  For years after the year in which the spouse 
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dies, in determining the required minimum distribution to the spouse's 

beneficiary, the applicable denominator is the spouse's life expectancy 

calculated in the calendar year in which the spouse died, reduced by one for 

each subsequent calendar year.  Prop. Reg. § 1.401(a)(9)-5(d)(3)(iv). 

 If an employee dies after the required beginning date with an eligible 

designated beneficiary, the eligible designated beneficiary continues to have 

required minimum distributions calculated during his or her lifetime as under 

the existing regulations.  If the eligible designated beneficiary dies before the 

entire interest of is distributed, his or her own beneficiary continues taking 

annual distributions using the existing rules for up to nine years after the 

eligible designated beneficiary’s death.  In the tenth year following the 

calendar year of the eligible designated beneficiary's death, a full distribution 

of the employee's remaining interest would be required. Prop. Reg. 

§ 1.401(a)(9)-5(d)(i). 

 A child of the employee who is a designated beneficiary and, as of the 

employee's death, has not yet reached 21 years of age, calculates the required 

minimum distributions from a defined contribution plan during his or her 

lifetime using the existing rules, but only for nine years after the child reaches 

21 years of age, with a full distribution required in the tenth year.  Id.  

 If an employee has more than one designated beneficiary, the applicable 

denominator for distributions from a defined contribution plan is determined 

based on the life expectancy of the oldest beneficiary.  Prop. Reg. 

§ 1.401(a)(9)-5(f)(1).  The date on which full distribution is required is also 

determined based the oldest designated beneficiary. Therefore, if an 

employee has multiple eligible designated beneficiaries who are born in the 

same calendar year, then full distribution of the employee's remaining interest 

generally is required by the tenth calendar year following the death of the 

oldest designated beneficiary.  Prop. Reg. § 1.401(a)(9)-5(f)(2). 

 These general rules for multiple designated beneficiaries of an employee 

under a defined contribution plan are subject to certain exceptions. First, if 

the employee's beneficiary is a type II applicable multi-beneficiary trust (see 

Prop. Reg. § 1.401(a)(9)-4(g)(2)), then only the disabled and chronically ill 

beneficiaries are considered in determining the oldest designated beneficiary; 

the ages of the other beneficiaries are disregarded. Prop. Reg. § 1.401(a)(9)-

5(f)(2)(iii). 

 Second, if any of the designated beneficiaries is a child of the employee 

who has not yet reached 21 years of age as of the date of the employee's 

death, then, in applying the requirement to make a full distribution by the 

tenth year following the death of the oldest eligible designated beneficiary, 

only the employee's children who are designated beneficiaries and who are 

under 21 years of age at the employee's date of death are considered; the 

employee’s adult children are ignored. Prop. Reg. § 1.401(a)(9)-5(f)(2)(ii). 

 As required by the SECURE Act, the required beginning date is April 1 

of the calendar year following the later of: (1) the calendar year in which the 

employee attains age 72; and (2) the calendar year in which the employee 

retires from employment with the employer maintaining the plan.  This 
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definition applies to employees who reach age 70½ on or after January 1, 

2020.  Prop. Reg. § 1.401(a)(9)-2(b)(1).  It also applies to an employee who 

dies before reaching age 70½ if he or she would have reached that age on or 

after January 1, 2020, had he or she not died before that date.  It also applies 

to a surviving spouse who is waiting to begin distributions following the 

deceased employee’s death. Prop. Reg. § 1.401(a)(9)-2(b)(1). 

 The required beginning date for an employee born before July 1, 1949, 

remains April 1 of the calendar year following the later of: (1) the calendar 

year in which the employee reaches 70½, years of age; and (2) the calendar 

year in which the employee retires from employment with the employer 

maintaining the plan. Prop. Reg. § 1.401(a)(9)-2(b)(2).  If the employee is a 

5% owner, the required beginning date is April 1 of the calendar year 

following the calendar year in which the employee reaches age 70½ or 72 

(whichever applies), whether or not the employee has retired from the 

sponsoring employer’s employ. Prop. Reg. § 1.401(a)(9)-2(b)(3). 

 

1) Separate Account Rules 

 

The existing separate account rules continue to apply to beneficiaries after 

the employee’s death, including the rule prohibiting separate application of 

the required minimum distribution rules to separate interests in a trust.  

Prop. Reg. § 1.401(a)(9)-6(a).  A new exception to that prohibition is 

provided that permits separate application of the required minimum 

distribution rules to the separate subtrusts of a type I applicable multi-

beneficiary trust. Prop. Reg. § 1.401(a)(9)-6(a)(1)(iii)(B). 

  The required minimum distribution rules are applied separately with 

respect to the separate interests of each of the employee's beneficiaries, if: 

(a) any post-death distribution with respect to a beneficiary's interest must 

be allocated to the separate account of that beneficiary; (b) all post-death 

investment gains and losses, contributions, and forfeitures, for the period 

prior to the establishment of the separate accounts must be allocated on a 

pro rata basis in a reasonable and consistent manner among the separate 

accounts; and (c) the investment return with respect to the investments 

held in the separate accounts that were established for the separate 

interests of the beneficiaries must be allocated to those separate accounts. 

Prop. Reg. § 1.401(a)(9)-6(a)(2). 

  If the separate accounting requirements are not satisfied until after 

the end of the calendar year following the calendar year of the employee's 

death, then, for calendar years after the separate accounting requirements 

are satisfied: (a) the required minimum distribution is determined without 

regard to the separate accounts; (b) the aggregate distribution is allocated 

among the beneficiaries based on each beneficiary's share of the total 

remaining balance of the employee's interest; and (c) the allocated share 

for each beneficiary must be distributed to each respective beneficiary. 

Prop. Reg. § 1.401(a)(9)-6(a)(2). 



Zaritsky, The Year in Review, page 41 

 

    Note.  These rules make it better to designate a particular sub-trust 

as a beneficiary than to designate the overlaying revocable (or irrevocable) 

trust as the beneficiary.  If you do the latter and there is any problem 

qualifying one subtrust as a designated beneficiary, than none of them will 

be designated beneficiaries.  Thus, designate the Surviving Spouse Marital 

Deduction Trust as the beneficiary, rather than designating the Client 

Revocable Trust as the beneficiary and directing the trustee to add the 

retirement benefits to the marital trust. 

 

2) Distribution Requirements for IRAs 

 

The SECURE Act changes the rules on IRA distributions, including the 

required beginning date, the rules on eligible designated beneficiaries, 

and the application of the 5-year and 10-year distribution periods, to 

distributions.  Prop. Reg. § 1.408-8(a). If an employee dies before the 

employee's required beginning date after designating the employee's 

spouse as a beneficiary, and the surviving spouse rolls over a distribution 

from the qualified plan to an IRA in the deceased employee’s name, then 

any distribution method that was elected under the qualified plan also 

applies to the IRA that receives the rollover. The same rule applies in the 

case of an IRA owner who dies before the required beginning date (so 

that, if the surviving spouse rolls over a distribution to an IRA in the 

deceased employee’s name, then the distribution method that was elected 

under the distributing IRA will also apply to the IRA that receives the 

rollover).  Prop. Reg. § 1.408-8(b). 

 A surviving spouse to whom the 5-year rule or 10-year rule applies 

and who rolls over a distribution from a plan (or an IRA) to an IRA in 

the deceased employee’s name, may elect to have distributions from the 

IRA that receives the rollover be subject to the life expectancy rule 

(rather than the 5-year rule or 10-year rule). Prop. Reg. § 1.408-8(c). 

 A surviving spouse may elect to treat a deceased employee’s IRA as 

his or her own by the later of: (a) the end of the calendar year in which 

the surviving spouse reaches age 72; and (b) the end of the calendar year 

following the calendar year of the IRA owner's death. Prop. Reg. § 

1.408-8(c).  A surviving spouse who misses this deadline could still roll 

over distributions to his or her own IRA but would be subject to the 

special rule on the catch-up of hypothetical required minimum 

distributions. 

 Any beneficiary may aggregate IRAs that are inherited from the 

same decedent when determining the amount that is a required minimum 

distribution. Prop. Reg. § 1.408-8(e). 
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2. The Tax on Early Distributions is a Tax, Not a Penalty; Supervisory 

Approval is Not Required.  Grajales v. Comm’r, 47 F.4th ___, 2022 WL 

3640274 (2nd Cir. Aug. 24, 2022), aff’g 156 T.C. 55 (2021) 

 

In 2015, Kirgizia I. Grajales, then 42 years of age, took loans in connection with 

her New York State pension plan.  She received a Form 1099-R (“Distributions 

From Pensions, Annuities, Retirement or Profit-Sharing Plans, IRAs, Insurance 

Contracts, etc.”), reporting $9,026 in distributions. Kirgizia did not report the 

distributions as income on her tax return.  The IRS assessed a deficiency including 

the $9,026 in gross income and assessing a 10% additional tax on early 

distributions under Section 72(t). 

 The Tax Court (Judge Thornton) held for the government.  Kirgizia claimed 

that she was not liable for the additional tax because it is a penalty or additional 

amount and written supervisory approval was not obtained as required under 

Section 6751(b)(1).  The court held that the additional tax under Section 72(t) is a 

tax, rather than a penalty, so the written supervisory approval requirement under 

Section 6751(b)(1) does not apply.  The court noted that Section 72(t) expressly 

labels the exaction a tax and the larger statutory structure supports that conclusion.  

The court also rejected the argument that the 10% additional tax should be treated 

as a penalty under National Federation of Independent Business v. Sebelius, 567 

U.S. 519 (2012), regarding the individual mandate of the Affordable Care Act.  In 

that case, the Supreme Court explained that an exaction might be considered 

either a “penalty” or a “tax” depending on the context.  In this case, however, the 

court found no context to support treating this tax as a penalty. 

 The Second Circuit (Judge Wesley) affirmed.  The court agreed with the 

government that the unambiguous language of Section 72(t) establishes that the 

10% exaction is a tax, noting that Section 72(t)(1) states that the “taxpayer’s tax ... 

shall be increased by an amount equal to 10 percent of the portion of such amount 

which is includible in gross income.” 

       

3. Surviving Spouse who is Sole Beneficiary of Trust Can Roll-Over Deceased 

Spouse’s IRAs Paid to Trust.  PLR 202227005 (July 8, 2022) 

 

D died owning two regular IRAs on which he had already commenced taking 

required minimum distributions.  The two IRAs were transferred to a third IRA Z 

after D’s death by a trustee-to-trustee transfer.  IRA Z is a traditional IRA 

established for the benefit of Trust as D’s beneficiary.  Under the terms of Trust, 

S, D’s spouse, is the sole trustee and the sole beneficiary.  The terms of Trust 

provide that to the extent any of D’s IRAs are allocated to Survivor’s Trust (a 

separate trust under the same trust instrument), the trustee shall hold this property 

in a separate share of Survivor’s Trust during S’s lifetime.  The Trust instrument 

directs the trustee to distribute as much of the principal and accumulated income 

of the separate share to the main share of the Survivor’s Trust as S directs in 

writing.  S desires to roll over the proceeds of IRA Z into one or more IRAs in S’s 

own name. 
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     The IRS permitted the roll-over.  The IRS noted that generally, if a 

decedent’s IRA proceeds pass through a trust and then are distributed to the 

decedent’s surviving spouse, the surviving spouse cannot roll over the IRA 

proceeds into the spouse’s own IRA.  This rule does not apply, however, if no 

third party can prevent the surviving spouse from receiving the IRA proceeds and 

from rolling them over to the surviving spouse’s own IRA.  In this case, S is the 

sole beneficiary of Trust and can remove and replace the trustees of Survivor’s 

Trust at any time and for any reason.  Also, S can direct the distribution of the 

entire separate share to S, including IRA Z.  Therefore, S is effectively the indi-

vidual for whose benefit IRA Z is maintained and can roll-over the distribution to 

S’s own IRA. 

 

4. Treatment Differs for Distributions of Personal and Inherited IRAs Among 

Decedent’s Children.  PLR 202140011 (Oct. 8, 2021) 

 

D named his revocable trust (Trust) as the beneficiary of his own IRA (IRA X) 

and an inherited IRA (IRA Y) of which he was the beneficiary.  Trust became 

irrevocable on D’s death and is valid under applicable state law.  D died after his 

required beginning date.  Under Trust, at D’s death, the residue, which includes 

both IRAs, is divided into separate trusts for each of D’s three children.  The 

trustees propose to split the assets of IRA X by trustee-to-trustee transfers into 

three IRAs, one for each of D’s children.  Each transferee IRA will be maintained 

in D’s name for the benefit of a specific child, as beneficiary of Trust.  Distri-

butions from each transferee IRA will be made over the life expectancy of Child 

C, D’s eldest child.  The trustees will do the same for IRA Y, except that the IRA 

for each child will be held by the trustee of Trust as a separate fund from IRA X, 

and distributions from IRA Y will be made to the beneficiaries based on the 

remaining life expectancy of D on the date of death. 

 The IRS stated that: (a) each child beneficiary of Trust is treated as having 

been designated as a beneficiary of IRA X for purposes of determining the 

distribution period.  See Reg. § 1.401(a)(9)-4, Q&A-5; (b) the required minimum 

distributions from the transferee IRA for IRA X will be based on the life 

expectancy of the oldest child, and those for the transferee IRA for IRA Y will be 

based on D’s remaining life expectancy; and (c) the trustees may transfer the 

assets of IRA X and IRA Y by means of trustee-to-trustee transfers in order to 

separate the interests of each child beneficiary, and the transfers will not constitute 

taxable distributions under Section 408(d)(1) or rollovers under Section 408(d)(3). 

 

 

E. Foreign Bank Account Reporting Act.  31 U.S.C. §§ 5314, 5321 

 

1. Regulations Adjust Penalty Limits for Inflation.  31 C.F.R. § 1010.821, Table 

1, 87 Fed. Reg.  3434 (Jan. 24, 2022) 

 

   Treasury amended the regulations that adjust for inflation the $10,000 and 

$100,000 figures used in the FBAR penalties.  The $10,000 per violation FBAR 
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non-willful penalty is raised to $14,489 for penalties assessed on or after January 

24, 2022.  The willful FBAR penalty is raised to the greater of one-half of the 

account balance or $144,886 for penalties assessed on or after January 24, 2022. 

    Note.  The statute creates a penalty for willful violations and a penalty for 

violations that are not willful.  The term “non-willful” is an accurate description 

of the latter, but it is not used in the statute.  Also, while the penalties apply to 

failure to file an FBAR, they also apply to filing one late or filing one with 

incorrect information. 

  

2. Proving Willfulness for FBAR Penalty.  United States v. Bedrosian, 42 F.4th 

174, 2022 WL 2899266 (3rd Cir. July 22, 2022), reh’g requested (Sept. 6, 

2022), aff’g 505 F.Supp.3d 502, 2020 WL 7129303 (E.D. Pa. 2020), on rem’d 

from 912 F.3d 144 (3rd Cir. 2018); United States v. Collins, 36 F.4th 487, 2022 

WL 1935811 (3rd Cir. June 6, 2022); United States v. Rum, 995 F.3d 882, 2021 

WL 1589153, 127 A.F.T.R. 2d 2021-1761 (11th Cir. Apr. 23, 2021), aff’g 2019 

WL 5188325, 125 A.F.T.R. 2d 2019-1913 (M.D. Fl. 2019) (slip copy), rept. of 

master adopted, 2019 WL 3943250, 124 A.F.T.R. 2d 2019-5389 (2019) (slip 

copy), cert. denied, ___ U.S. ___, 142 S.Ct. 591 (Mem), 211 L. Ed. 367, 2021 

WL 5763138 (Dec. 6, 2021); Kimble v. United States, 991 F.3d 1238, 2021 WL 

1081395, 127 A.F.T.R. 2d 2021-1294 (Fed. Cir. 2021), cert. den. ___ U.S. ___, 

142 S.Ct. 98 (Mem), 211 L.Ed.2d 26, 2021 WL 4507782 (Oct. 4, 2021), aff’g 

141 Fed. Cl. 373, 2018 WL 6816546, 122 A.F.T.R. 2d 2018-7109 (Fed. Cl., 

2018); United States v. Herscovici, 2022 WL 1556092 (C.D. Calif. May 16, 

2022) (slip copy); United States v. Schik, 2022 WL 685415, 129 A.F.T.R. 2d 

2022-965 (S.D.N.Y. March 8, 2022) (slip copy); United States v. Hughes, 2021 

WL 4768683, 129 A.F.T.R. 2d 2022-1304 (N.D. Cal. Oct. 13, 2021) (slip copy); 

United States v. Smith, 541 F.Supp.3d 1058 2021 WL 2138520, 127 A.F.T.R. 

2d 2021-2127 (S.D. Ca. 2021), app. dism’d, (9th Cir., April 22, 2022), mot. to 

increase penalties denied, 2021 WL 4302650, 128 A.F.T.R. 2d 2021-5998 (S.D. 

Calif. Sept. 21, 2021) (slip copy) 

 

a. Bedrosian.  Willfulness Can be Mere Recklessness or Blind Ignorance; 

Proofs Include Not Cooperating with IRS, Not Reviewing False Tax 

Returns, and Not Informing CPA of Foreign Accounts 

  

Arthur Bedrosian, a successful businessman, opened a savings account with 

UBS in Switzerland so that he could make purchases while traveling abroad 

for work instead of relying on traveler’s checks.  Arthur informed his 

accountant that he maintained a bank account in Switzerland and the 

accountant told him that he had been breaking the law every year by not 

reporting the Swiss account to the IRS, but that his estate could deal with the 

consequences after his death. Arthur continued not reporting his UBS account.  

In 2005, Arthur borrowed 750,000 Swiss Francs and opened a UBS invest-

ment account.  Arthur then hired a new accountant who prepared Arthur’s 

2007 income tax return including a statement that Arthur owned a foreign 

bank account.  The new accountant also prepared a FBAR for Arthur for the 
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smaller of Arthur’s two UBS accounts.  Arthur testified that he did not 

remember discussing his Swiss bank accounts with his new accountant and 

that he did not know how the accountant knew to acknowledge the existence 

of a foreign bank account on the tax return or to prepare the FBAR.  Arthur 

signed the 2007 tax return and FBAR without reviewing them.  Arthur then 

became more aware of the seriousness of not reporting foreign accounts to the 

IRS and hired legal counsel to correct the inaccuracies on his prior tax filings.  

The IRS audited Arthur’s returns and assessed a $975,789 penalty for 

“willful” failure to disclose the larger UBS account.  Arthur paid 1% of the 

penalty assessed and filed a complaint in the District Court seeking to recover 

his $9,757.89 payment as an unlawful exaction. The Government answered 

and filed a counterclaim for the allegedly full penalty amount of $1,07,345 

(including interest and a late-payment penalty). 

  The District Court (Judge Bayleson), after a one-day bench trial, held 

that the Government had failed to establish Arthur’s failure to disclose his $2 

million UBS account was “willful.”  Bedrosian v. United States, 2017 WL 

4946433 (E.D. Pa. 2017) (“Bedrosian I”). 

  On appeal, the Third Circuit reversed and remanded the case for 

reconsideration of whether Arthur’s failure to file FBAR was willful.  

Bedrosian v. United States, 912 F.3d 144 (3d Cir. 2018) (“Bedrosian II”).  The 

court held that the willfulness in the FBAR context means the same thing as 

willfulness in other civil contexts, but that the District Court did not 

sufficiently consider all the relevant facts in reaching its conclusion that 

Arthur had not acted willfully.  The Third Circuit stated that willfulness 

requires either a knowing or reckless failure to file and that recklessness 

occurs when a taxpayer engages in conduct “entailing an unjustifiably high 

risk of harm that is either known or so obvious that it should be known.” 

Bedrosian II, 912 F.3d at 153. 

  On remand, the District Court (Judge Bayleson) held that Arthur had 

acted willfully.  The court noted that:  

 

•  Arthur only cooperated with the Government after he was exposed 

as having hidden foreign accounts; 

 

• shortly after filing the 2007 FBAR, he sent two letters to UBS 

directing closure of both accounts, even though only one of these 

accounts had been disclosed on his FBAR and he moved the larger 

account to a different Swiss bank; 

 

• after he read an article in The Wall Street Journal about the federal 

government tracing mail coming into the United States, he put his 

Swiss accounts on a “mail hold,” for which he paid an additional fee; 

 

• he was aware of the significant amount of money held in his foreign 

bank accounts; 
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• his accountant may have known of the larger account from at one of 

his meetings with a UBS representative; 

 

• he was a sophisticated businessman; and  

 

• his first accountant told him that he was breaking the law by not 

reporting the UBS accounts.   

 

The court recognized that it had originally given too much weight to Arthur’s 

subjective intent. 

 On appeal, the Third Circuit (Judge Ambro) affirmed the district court’s 

finding that Arthur’s failure to file FBAR had been willful.  The court 

restated its view that to prove willfulness, the Government can show that 

Arthur clearly ought to have known that there was a grave risk that the FBAR 

filing requirement was not being met and that he was in a position to find out 

for certain very easily.  The court noted that the district court’s conclusion 

was based in large part on the valid facts that:  

 

• Arthur only cooperated with the Government after he was exposed as 

having hidden foreign accounts;  

 

• shortly after filing the 2007 FBAR, Arthur sent two letters to UBS 

directing closure of both accounts, even though only one of these 

accounts had been disclosed on his FBAR and he moved the larger 

account to a different Swiss bank;  

 

• Arthur read an article in The Wall Street Journal about the federal 

government tracing mail coming into the United States;  

 

• Arthur put his Swiss accounts on a “mail hold,” for which he paid an 

additional fee; and  

 

• Arthur was aware of the significant amount of money held in his 

foreign bank accounts. 

 

b. Collins.  Proof of Willfulness Includes Misrepresentation on Form 1040; 

Actual Tax Avoidance Not Required 

 

Richard Collins was a dual citizen of the United States and Canada who, 

since the 1960s, worked as a professor in the United States, France, and 

Canada.  He was financially sophisticated and he held financial accounts in 

France, Canada, and Switzerland.  He filed income tax returns that denied 

existence of the accounts and he never filed FBARs.  Also, to keep his 

foreign accounts secret in the United States, he tried to avoid receiving mail 

from his brokerages when he was in the United States.  In 2013, Richard filed 

FBAR for 2007 and 2008, reporting nearly $900,000 in financial accounts in 
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Canada, France, and Switzerland. The IRS proposed $300,000 of willful 

FBAR penalties for 2007 and 2008, based on the maximum account balances 

in those two years.  This was mitigated by more than 50% from the maximum 

possible imposition.  Richard still contested the penalties. 

 The United States District Court for the Western District of Pennsylvania 

(Judge Bissoon) sustained the penalties, finding that under the Bedrosian 

standard (see discussion below), Richard’s failure to file was willful.  The 

court stated that the evidence revealed that Richard had conducted a decades-

long course of actions, omissions, and scienter, that supported the proposed 

penalties. 

  The Court of Appeals for the Third Circuit (Judge Hardiman) affirmed, 

rejecting Richard’s claim that the trial court should have taken into account 

his that he, his accountant, and his lawyer all thought that he owed no tax and 

that his accountant did not know of the FBAR requirement.  The court 

stressed the fact that Richard stated on his personal income tax return 

(Schedule B) that he had no foreign bank accounts, while at that time he 

managed hundreds of thousands of dollars in investments in French, 

Canadian, and Swiss accounts.  The court also held that Richard’s belief that 

he owed no tax was “at best, tangential to the core inquiry” of his FBAR 

reporting.  2022 WL 1935811 at *3.  The obligation to file FBAR is unrelated 

to the obligation to pay taxes; one who owes no taxes can still willfully fail to 

file FBAR. 

 Note.  The court also held that the IRS calculation of the FBAR penalty 

was not an abuse of discretion, noting that the revenue agent’s worksheet and 

the mitigation of the penalty were consistent with the standard set by the 

Internal Revenue Manual. 

 

c. Rum.  Proof of Willfulness Includes Concealing Foreign Trusts, Except 

Where it Benefitted the Taxpayer to Disclose Them 

 

Said Rum, a naturalized U.S. citizen, opened a Swiss bank account with 

Union Bank of Switzerland (UBS) in an attempt to conceal money from 

potential judgment creditors.  The account was a numbered, rather than a 

named account, and Said elected to have his mail held at UBS, rather than 

sent to his U.S. address.  UBS charged a fee to retain his mail and all retained 

mail was deemed to have been duly received by him.  Rum gave inconsistent 

statements on why he failed to return the money to the U.S. earlier and he 

admitted that he went to Switzerland several times to meet with bank officers 

and obtain the best return on his investments.  UBS informed Said in 2002 

that earnings from U.S. securities had to be reported to the IRS but Said 

directed UBS not to invest in U.S. securities.  He also signed a document 

stating that he was liable for U.S. tax on the earnings of the account.  Said 

prepared some of his own income tax returns and stated, under penalties of 

perjury, that he had no foreign bank accounts.  When Said hired a tax return 

preparer, he did not tell him about the foreign accounts.  Said never filed 

FBARs, and when he was audited for the 2006 tax year, he told the agent that 
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he had closed his UBS account but failed to tell her that he opened a new one 

at another foreign bank.  The agent imposed additional taxes, but no FBAR 

penalties.  After discussions with the agent, Said filed a late 2009 FBAR.  In a 

second examination of Said’s 2005, 2007, 2008, 2009, and 2010 tax years, 

the revenue agent asserted substantial deficiencies and civil fraud penalties.  

She also approved a non-willful FBAR penalty, rather than a willful FBAR 

penalty, because the prior revenue agent had not raised the FBAR issue in 

2005.  When the agent realized that the prior agent’s actions were immaterial, 

she recommended raising the penalty to a willful nonfiling penalty equal to 

50% of the account balance at the time of the violation. 

 The U.S. District Court for the Middle District of Florida (Judge 

Scriven), adopted the analysis of a magistrate (Mag. Porcelli), who found 

that: (a) the $100,000 limitation on penalties for willful nonfiling still 

contained in 31 C.F.R. § 1010.820(g)(2) was superseded by the legislative 

change in the Code section interpreted by that regulation; (b) there was no 

genuine issue of material fact over willfulness, in light of Said’s actions to 

conceal the foreign accounts from his creditors and the IRS; and (c) the IRS 

had not acted in bad faith or arbitrarily and capriciously by assessing the 

maximum possible penalty.  On the issue of willfulness, the magistrate noted 

that the case law consistently treats recklessness, including the intentional 

avoidance of information about the legal requirements, as willfulness, and 

that the taxpayer’s actions here met that standard.  On the issue of whether 

the IRS acted arbitrarily and capriciously, the magistrate noted that the 

Internal Revenue Manual directs that the maximum penalty should apply 

where the account exceeds $1 million in value at the time of the violation.  

2A I.R.M. Abr. & Ann. § 4.26.16-2.  The I.R.M. allows a reduced penalty if 

the taxpayer meets certain mitigation factors, including that the IRS would 

not have sustained a fraud penalty.  The magistrate stated that the civil fraud 

penalty sustained in this case was appropriate because the taxpayer:  

 

• provided several implausible and inconsistent explanations of his 

behavior;  

 

• admitted that “he was very active with communicating investment 

strategies to UBS” and read financial papers because “he wanted to 

ensure he was getting the best return on his investment with UBS;” 

and 

 

• stated that he opened the foreign accounts to conceal money from 

potential judgment creditors, though he was inconsistent in 

identifying those creditors.   

 

Among the facts tending to show willfulness, the court noted that Said 

reported the account when to demonstrate his financial strength when 

applying for a mortgage, but did not report it when applying for financial aid 

for his children’s college expenses or when filing his tax returns. 
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 The Court of Appeals for the Eleventh Circuit, in a per curiam opinion, 

held that:  

 

•    the District Court correctly declined to review the IRS actions de 

novo, but instead sustained them unless they were arbitrary and 

capricious;  

 

•     the IRS did fail to follow its own internal procedures sufficiently 

to warrant a departure from the arbitrary and capricious standard 

of review;  

 

•   the District Court correctly stated that willfulness includes 

recklessness (citing Bedrosian v. United States, 912 F.3d 144, 152 

(3d Cir. 2018); United States v. Horowitz, 978 F.3d 80, 89 (4th 

Cir. 2020); and Norman v. United States, 942 F.3d 1111, 1115 

(Fed. Cir. 2019));  

 

•   the taxpayer’s admitted actions demonstrated a pattern of failing 

to report income and a knowing effort to avoid knowledge of 

FBAR requirements, which together constituted willfulness;  

 

•   the revenue agent’s manager had the reasonable discretion to 

change the penalty from non-willful to willful; and  

 

•   the maximum penalty for a willful FBAR violation may exceed 

$100,000 because of the statutory language under section 

5321(a)(5)(C), despite the retention of the $100,000 limit in the 

regulations. 

 

d. Kimble.  Proofs of Willfulness Include Filing False Tax Returns and 

Nondisclosure to CPA of Foreign Accounts; Actual Knowledge of 

Obligation to File FBAR Not Required 

 

Alice Kimble was a U.S. citizen whose parents opened an investment account 

at the Union Bank of Switzerland (UBS) in or before 1980, on which Alice 

was named a joint owner.  Alice claims that her father opened the account in 

secret from fear of being persecuted in the United States, as some of his 

family had been persecuted in Germany during the Holocaust.  Alice’s 

husband, Michael, himself an investment adviser, advised Alice’s father 

regarding the UBS account and advised Alice after her father’s death.  To 

maintain the utmost secrecy, Alice signed agreements to maintain the account 

as a numbered account only and to retain all correspondence about the 

account at the bank.  Michael prepared the couple’s joint income tax returns 

and did not report any of the income from the UBS account or disclose its 

existence.  After the couple divorced in 2000, Alice hired a CPA to prepare 

her returns.  The CPA did not ask about the account and Alice did not 
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disclose it, so it remained unreported.  Alice claimed to have learned that she 

had an obligation to disclose the account after reading an article in the New 

York Times in 2008, and she retained counsel to advise her.  In 2009, UBS 

entered into a deferred prosecution agreement with the United States that 

required it to unmask its numbered accounts held by U.S. citizen clients.  

Also in 2009, Alice was accepted into the Offshore Voluntary Disclosure 

Program (OVDP).  In 2013, after years of negotiations, Alice withdrew from 

the OVDP and declined to pay any penalty.  The IRS audited Alice’s tax 

returns and assessed a willful FBAR penalty of $697,299, representing 50% 

of the account balance. Alice paid the penalty and sued for a refund in the 

Court of Federal Claims. 

 The Court of Federal Claims (Judge Braden) granted summary judgment 

for the government, finding that Alice had acted willfully in not filing FBAR, 

because she:  

 

• never disclosed the account to her accountant;  

 

• did not inquire about any need to report foreign income;  

 

• indicated on her tax returns that she had no foreign accounts; and  

 

• did not review her tax returns but signed that she had reviewed them 

and that they were correct under penalty of perjury.   

 

The court held that these actions constituted a “reckless disregard” for the 

legal duty to file FBAR that amounted to a “willful” failure to file.  The court 

also held that the IRS did not abuse its discretion in setting a 50% penalty and 

that the taxpayer had waived any Eighth Amendment arguments by failing to 

plead them. 

 On appeal, the Court of Appeals for the Federal Circuit (Judge Hughes) 

affirmed.  The court rejected the taxpayer’s claim that one cannot commit a 

willful FBAR violation unless one actually knows of the obligation to file.  

The court stated that wilfullness also includes recklessness.  Norman v. 

United States, 942 F.3d 1111, 1115 (Fed. Cir. 2019).  Recklessness was, the 

court stated, here established by the facts that: (a) Alice knew of the account 

and took several steps to keep it a secret; and (b) did not review her own 

income tax returns and still signed them under penalty of perjury declaring 

that she had no foreign accounts.  The court also held that the assessment of a 

50% penalty was within the limits of the statute and that the regulations that 

still reflect a $100,000 cap are no longer applicable.  Furthermore, imposing 

such a substantial penalty was within the discretion of the IRS and within the 

mitigation guidelines established by Treasury for such cases, because the 

taxpayer had very few ties to Switzerland apart from the investment account, 

she managed the account actively, albeit with the assistance of her husband, 

and she was the sole beneficiary of the account. 
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e. Herscovici.  Proof of Willfulness Includes False Income Tax Return; 

Bedrosian Standard Applied Despite Lack of Ninth Circuit Precedent 

 

Monel Herscovici was a naturalized U.S. citizen who, over a four-year 

period, maintained several bank accounts in Switzerland and Lichtenstein.  

Nominally, the accounts were owned by a wholly-owned corporation, but 

Monel retained beneficial enjoyment of the accounts.  Monel never filed 

FBAR for any of the accounts, despite being informed in his CPA’s annual 

tax organizer stated clearly that anyone with a foreign bank account was 

required to file FBAR.  Monel indicated on his personal income tax return 

that he did not maintain any interest in a foreign bank account.  The 

government assessed willful failure to file penalties equal to 10% of the 

aggregate value of the accounts, totalling just under $250,000, before interest 

and late payment penalties.  The government filed suit to collect these 

amounts. 

 The U.S. District Court for the Central District of California (Judge 

Snyder) granted the government a default judgment.  In so doing, it stated 

that Monel’s failure to file was clearly willful, in that it was, at a minimum, 

reckless.  Citing Bedrosian v. United States, 912 F.3d 144, 152 (3d Cir. 

2018); United States v. Bohanec, 263 F. Supp. 3d 881, 890 (C.D. Cal. 2016); 

United States v. Williams, 489 Fed. Appx. 655, 658 (4th Cir. 2012).  The 

court stated that filing an income tax return that falsely denied the existence 

of the accounts constituted proof of willfulness. 

 

f. Schik.  Holocaust Survivor May Be Able to Prove Lack of Willfulness; 

Bedrosian Standard Followed in Southern District of New York 

 

Walter Schik is a 99-year-old Holocaust survivor.  He was freed from a 

concentration camp after World War II and he moved to the United States, 

where he became a citizen.  After moving to the United States, Walter 

established the first of several Swiss bank accounts to hold money “recovered 

from the Holocaust” as a safety net “in case of another Holocaust.”  He hired 

a Swiss financial firm to manage his Swiss investments.  Walter routinely 

signed the papers presented to him without reading them.  He had only a 

third-grade education, because he was very young when he was sent to the 

camps.  The IRS learned of Walter’s foreign accounts, noted that he had 

never filed FBAR, that the aggregate account balances exceeded $17 million, 

and it assessed a willful failure-to-fille FBAR penalty of $8,822,806.  Walter 

did not pay the penalty and the government sued to collect it.  The 

government asked for summary judgment that Walter had willfully failed to 

file FBAR. 

 The U.S. District Court for the Southern District of New York (Judge 

Vyskoch) denied the motion, finding that whether Walter had willfully failed 

to file FBAR was a factual question that required consideration of the facts in 

the light most favorable to him, as the party against whom the motion was 

submitted, it was possible that his failure to file was not willful.  The Court 
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followed Bedrosian and held that a “willful violation” of the FBAR rules can 

include a reckless violation. However, even with this standard, the court 

noted that:   

 

 •   Walter had very little education;  

 

 •   he did not personally manage the Swiss accounts;  

 

 •   he was unaware of his obligation to disclose foreign bank accounts; 

 

 •   he did not personally prepare his income tax returns, on which he 

declared that he did not have any foreign accounts;  

 

 •   his tax preparer never informed him of the requirement to file 

FBAR; 

 

 •   he relied on his tax preparer in connection with the submission of his 

tax returns; and  

 

 •   his tax preparer’s software auto-filled key portions of the deficient 

filing.  

 

The court found that a jury had sufficient evidence to conclude that the failure 

to file was not willful. 

 Note.  The court also required that the IRS recalculate the amount of the 

proposed penalty, because it had not identified records supporting its 

calculation. 

 

g. Hughes.  Taxpayer Should Have Known of Obligation to file FBAR; 

Bedrosian Standard Followed Despite Lack of Ninth Circuit Precedent 

 

Timberly Hughes, a U.S. citizen, a bookkeeper with a B.A. in business, 

worked for a family whose net worth exceeded a billion dollars.  She did not 

prepare their tax returns, but she used TurboTax to prepare tax returns for 

herself and others.  She owned interest in several investment and business 

entities in New Zealand, including a winery, a deli, and a wine bar, and had 

financial interests in and signature authority over the bank accounts of these 

entities.  In each year the account balances exceeded $10,000.  She did not, in 

fact, file FBAR for those four years.  While Timberly had met with lawyers 

and accountants to set up her New Zealand businesses, none of them advised 

her to file FBAR.  The IRS assessed FBAR penalties for willful failure to file. 

 The U.S. District Court for the Northern District of California (Chief 

Magistrate Judge Spero) held that Timberly was liable for penalties for failure 

to file FBAR, but that the failure was for willful failure to file in only two of 

the four years in issue.  Timberly filed her returns using TurboTax.  There 

was no evidence that she actually reviewed her Schedule B before she filed 
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her 2010 and 2011 tax returns, and thus no evidence that she saw its questions 

about foreign bank accounts and FBAR obligations at that time.  There was 

other evidence that Timberly was aware of the FBAR filing requirement 

when she filed her 2010 and 2011 tax returns, or that TurboTax prompted 

Hughes to complete and file an FBAR.  Timberly testified that she had not 

heard of the FBAR requirements and that she believed that checking. In 

preparing her 2012 and 2013 tax returns, Timberly did review and complete 

her Schedule B, including its questions regarding foreign bank accounts and 

the FBAR filing requirement and the court did not believe that she was 

unaware of the FBAR requirements.  Rather, the court held that she had been 

willfully blind to these requirements and therefore, reckless. Citing United 

States v. Horowitz, 978 F.3d 80, 88 (4th Cir. 2020); Bedrosian v. United 

States, 912 F.3d 144, 153 (3d Cir. 2018); United States v. Williams, 489 F. 

App’x 655, 658 (4th Cir. 2012); United States v. Flume (“Flume II”), 390 F. 

Supp. 3d 847, 854 (S.D. Tex. 2019); United States v. Goldsmith, 541F. Supp. 

3d 1058, 2021 WL 2138520, at *15 (S.D. Cal. May 25, 2021), appeal dism’d, 

(9th Cir. April 22, 2022); United States v. Bohanec, 263 F. Supp. 3d 881, 889 

(C.D. Cal. 2016).  The court stated that Timberly’s testimony that she 

believed an exception applied simply because she had paid New Zealand 

taxes on her interest income, without taking any steps to determine whether 

that was actually one of the exceptions to the FBAR requirement, provided no 

defense to the claim of willful failure to file. 

 Note.  Timberly even acknowledged that if she had taken the minimal 

step of reading the instructions—as Schedule B instructed her to do—she 

“would have filed the FBARs.” The court concluded that there was no basis 

to conclude that the need to file FBARs was anything less than obvious. 

 

h. Goldsmith.  Eight Facts Prove Willfulness; Bedrosian Standard Followed 

Despite Lack of Ninth Circuit Precedent 

 

Robert Goldsmith inherited from his mother a Swiss account that had first 

been opened by his father. He traveled to Switzerland and transferred the 

accounts to a numbered account.  Before closing the account in 2012, the 

bank sent him a letter stating his and his wife’s U.S. tax reporting 

requirements. On audit, the IRS assessed more than $300,000 in penalties and 

interest for willful failing to file FBAR. 

 The District Court for the Southern District of California (Judge) held 

that Robert had willfully failed to file FBARs for his Swiss bank account 

from 2008 to 2010 and that he was liable for more than $300,000 in penalties 

and interest.  The Ninth Circuit has not yet expressly adopted the approach 

taken in the Third Circuit’s decision in Bedrosian v. United States, 912 F.3d 

144 (3d Cir. 2018), but the District Court did so in this case. Under 

Bedrosian, recklessness constitutes willfulness, and reckless requires a 

showing that Robert should have known that there was a grave risk of failing 

to meet a filing requirement, and that he could have easily learned of the 

requirement.  The court noted that three other U.S. District Courts in the 
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Ninth Circuit had already followed Bedrosian in FBAR cases.  United States 

v. Zimmerman, 2020 WL 6065333 (C.D. Cal. 2020); United States v. 

Bohanec, 263 F. Supp. 3d 881 (C.D. Cal. 2016); and Jones v. United States, 

2020 WL 2803353 (C.D. Cal. 2020).  The court also held that the government 

had identified enough of Robert’s actions to establish recklessness and, 

therefore, willfulness.  In particular, the court noted that:  

 

 • Robert signed several qualified intermediary forms acknowledging 

his ownership;  

 

 • he actively managed the account through direction given to his bank 

on strategy;  

 

 • he withdrew funds during his travels to Europe;  

 

 • he maintained the fund as a numbered account;  

 

 • he held the fund under a hold-mail order;  

 

 • he failed to disclose the account to his tax return preparer, even 

when the preparer asked directly about ownership of any foreign 

accounts; 

 

 • he falsely stated on his federal income tax returns, under penalty of 

perjury, that he had no foreign accounts; and  

 

 •  he did not pay income taxes on the income generated by the foreign 

account. 

 

 Note.  Robert argued that the tax return preparer questionnaire that 

denied the existence of a foreign account was actually completed by his wife, 

but the court stated that this did not excuse his keeping this information from 

his tax return preparer. 

 

3. Courts Split Over Whether $10,000 Non-Willful FBAR Penalty is Computed 

Per Form or Per Account.  United States v. Bittner, 19 F.4th 734, 2021 WL 

5570729, 128 A.F.T.R. 2d 2021-6760 (5th Cir. Nov. 30, 2021), cert. granted, 

(S.Ct. June 21, 2022), aff’g in part, rev’g in part, 469 F.Supp 3d 709, 2020 WL 

3498082, 126 A.F.T.R. 2d 2020-5051 (E.D. Tex. 2020) (slip copy); United 

States v. Hadley, 2022 WL 899701, 129 A.F.T.R. 2d 2022-1279 (M.D. Fl. 

March 28, 2022) (slip copy); United States v. Solomon, 2021 WL 5001911, 128 

A.F.T.R. 2d 2021-6537 (S.D. Fl. Oct. 27, 2021); United States v. Kaufman, 

2022 WL 19334, 129 A.F.T.R. 2d 2022-315 (D. Conn. Jan. 3, 2022) (slip copy), 

app. filed (2nd Cir. March 4, 2022) 
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a. Bittner.  5th Circuit Requires Per-Account Penalty Calculation 

 

Alexandru Bittner was a Romanian citizen who also became a naturalized 

American citizen.  After living in the United States for 8 years, Alexandru 

moved back to Romania in 1990 and lived there until 2011, without ever 

renouncing his American citizenship.  Alexandru generated a great deal of 

income through a variety of Romanian businesses and investments and opened 

a number of foreign bank accounts.  From 2007 through 2011, he had 

signature authority over between 51 and 61 foreign bank accounts, but he 

never filed FBAR.  After Alexandru returned to the United States in 2011 and 

learned of his reporting obligations, he hired a CPA, who prepared and filed 

his outstanding FBARs. Those FBARs, however, listed only Alexandru’s 

largest account and incorrectly stated that he did not have an interest in 

twenty-five or more qualifying accounts.  Bittner hired a new CPA, who in 

2013 filed corrected FBARs for the years 2007 to 2011.  Penalties for years 

before 2007 were time-barred. 31 U.S.C. § 5321(b)(1). The IRS asserted that 

the failures were non-willful and assessed a $10,000 annual penalty on each 

account, producing $2.72 million in penalties.  31 U.S.C. § 5321(a)(5).  

Alexandru argued that the maximum penalty allowed was $10,000 per FBAR 

form, for a total of $50,000. 

  The District Court for the Eastern District of Texas (Judge Mazzant) held 

that the non-willful FBAR penalty was determinable based on the number of 

FBAR returns involved, rather than the number of foreign accounts.  The court 

recognized that the willful FBAR penalty is calculated on an account-by-

account basis, but held that Congress intended a different result for the non-

willful penalty, because it wrote that penalty differently.  The court noted that 

the willful penalty was part of the statute before the addition of the non-willful 

penalty, and the use of different language suggests a different calculation. The 

court also noted that the government’s theory could produce a result in which 

one person who had two $500,000 foreign accounts would be liable for a 

$20,000 non-willful penalty while another who had 50 $20,000 accounts 

would be liable for a $200,000 penalty, for fundamentally the same offense.  

The court also granted the government summary judgment that Alexandru 

lacked a reasonable cause for nonfiling, noting that while he consulted a CPA 

after he returned to the United States, he did not do so when he failed to file 

his FBAR. 

  On appeal, the Fifth Circuit (Judge Duncan) reversed the trial court 

regarding how the non-willful FBAR penalty should be calculated, though it 

did affirm the conclusion that Alexandru lacked a reasonable cause for not 

filing FBAR.  The court recognized that numerous district courts had split on 

this issue. United States v. Giraldi, 2021 WL 1016215 (D.N.J. 2021) (slip 

copy) (per-form view); United States v. Kaufman, 2021 WL 83478 (D. Conn. 

2021)(slip copy) (same), app. filed (2nd Cir. March 4, 2022); United States v. 

Solomon, 2021 WL 5001911 (S.D. Fla. 2021) (per-account view); United 

States v. Stromme, No. 1:20-cv-24800-UU (S.D. Fla. 2021) (same on default 

judgment); and United States v. Horowitz, 978 F.3d 80, 81 (4th Cir. 2020) 
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(observing but not holding, in a case concerning willful violations, that “[a]ny 

person who fails to file an FBAR is subject to a maximum civil penalty of not 

more than $10,000” (citing 31 U.S.C. § 5321(a)(5))). The Fifth Circuit, 

however, held for the government, finding the arguments in favor of a per-

form computation to be “unpersuasive.”  It disagreed with the district court’s 

emphasis on the language of the regulations, because the penalties are 

imposed for a violation of any provision of the statute, not any provision of the 

regulations.  Both the statute and the regulations impose both a statutory 

requirement to report each qualifying transaction and a regulatory requirement 

to file these reports on an FBAR filed before June 30 each year.  As the statute 

imposes the penalty for violations of the statute, it should be calculated based 

on the number of accounts that the statute demands be reported, rather than the 

number of forms that would be required to report them.  Basically, the court 

stated, the statute cares how many accounts must be reported; not how many 

FBAR the Secretary requires be filed to report those accounts.  The court also 

stressed that basing the non-willful penalty on the number of FBARs that must 

be filed would give the word “violation” a different meaning in the statutory 

provisions on non-willful penalties from its meaning in the provisions of the 

same statute on willful penalties. 

  The Supreme Court has granted certiorari.  ACTEC filed an amicus brief. 

     Note.  On the per account basis for calculating the non-willful failure to 

file FBAR penalty, see also United States v. Hadley, 2022 WL 899701, 129 

A.F.T.R. 2d 2022-1279 (M.D. Fl. March 28, 2022) (slip copy); and United 

States v. Solomon, 2021 WL 5001911, 128 A.F.T.R. 2d 2021-6537 (S.D. Fl. 

Oct. 27, 2021). 

 

b. Kaufman.  Connecticut District Court Applies Per-Form Limitation, but 

Refuses to Include Interest and Late Payment Penalties 

 

Zvi Kaufman was a U.S. citizen who resided in Israel.  Zvi had several bank 

accounts in Israel, but he repeatedly told his CPA that he had no foreign 

accounts.  Zvi told his CPA that he wrote checks in Israel off a cash 

management account with a U.S. brokerage.  The IRS assessed $144,244 in 

FBAR non-willful failure to file penalties, plus interest and late-payment 

penalties.  Zvi argued that he had reasonable cause for failing to file FBAR 

and that the penalty should be limited to $10,000 per FBAR, even though 

several accounts would be reported on the each FBAR. 

 The U.S. District Court for Connecticut (Judge Dooley) granted 

summary judgment that the maximum penalty for a non-willful failure to file 

FBAR is $10,000 for each FBAR that should have been timely filed, 

regardless of how many accounts would be reported on each FBAR. 

 Note.  A year later, Zvi asked the court to hold that prejudgment interest 

and late payment penalties should not be allowed to push the total assessment 

above $10,000 per-FBAR.  Judge Dooley granted summary judgment for the 

government that its prior imposition of a $10,000 per-FBAR limitation on the 

non-willful penalty did not extend to prejudgment interest and late-payment 
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penalties, stating that to contend otherwise “is absurd.”  Zvi also asserted that 

he never received proper notice of the penalty assessment as required by 

31 U.S.C. § 3717, but the court held that the IRS had met this requirement by 

notifying Zvi that payment of the penalties was required.  A separate notice is 

not required for the interest and late payment penalties. 

 

 Note 1.  The circuits are distinctly split.  Compare United States v. Boyd, 991 

F.3d 1077, 2021 WL 1113531 (9th Cir. 2021), rev’g and rem’g 2019 WL 

1976472 (C.D. Cal. 2019) (a split panel measures non-willful nonfiling penalty on 

a per-form basis).  The case is now being heard by the Supreme Court.   

    Note 2.  There are good reasons to favor the per-form computation.  First, in 

some circumstances the per-account rule would impose higher penalties on some 

non-willful violations than on similarly situated willful violations.  For example, 

T1 and T2 are U.S. citizens each of whom maintains $100,000 evenly across 20 

foreign financial accounts.  Each fails to file an FBAR form for Taxable Year.  

T1’s failure is non-willful and T2’s failure is willful.  Under the per-account 

computation, T1 would be subject to a maximum non-willful FBAR penalty of 

$200,000 (20 accounts × $10,000 penalty).  T2, however, would be subject to a 

maximum willful FBAR penalty of $100,000 (the greater of $100,000 or 50% of 

account balances).  Kaufman, 2021 WL 83478 at *10 and Giraldi, 2021 WL 

1016215 at *6 (providing similar examples). 

 Second, even when dealing only with non-willful FBAR penalties, the per-

account analysis can impose vastly different penalties on taxpayers who are 

situated in fundamentally the same position.  For example, T1 and T2 are U.S. 

citizens and each maintains $5 million across multiple foreign financial accounts 

in Taxable Year.  T1 has five accounts that each hold $1 million. T2 has 50 

accounts that each hold $100,000.  Under the per-account calculation, if both 

individuals non-willfully fail to file FBAR forms for Taxable Year, the maximum 

penalty for T1 would be $50,000 (5 accounts × $10,000 penalty), while the 

maximum penalty for T2 would be $500,000 (50 accounts × $10,000 penalty).  

Bittner, 469 F. Supp. 3d at 721 and Giraldi, 2021 WL 1016215 at *7 (providing 

similar examples). 

 Third, when dealing with trusts, the problem is worse, because each fiduciary 

who has a power to withdraw funds from the account is a person responsible for 

filing FBAR, even if the power is held jointly by the fiduciaries.  Thus, if there are 

three trustees, the potential penalties triple.  Furthermore, if the trust is a grantor 

trust, the grantor is also a person responsible for filing FBAR.  A beneficiary who 

has a present interest in more than 50% of the trust funds or who receives more 

than 50% of the trust income is also a person required to file FBAR.  If the trust 

owns a majority interest in another entity and that entity has foreign accounts, the 

trustees or other person responsible for reporting the trust’s accounts must file 

FBAR on the controlled entity’s accounts.  See 31C.F.R § 1010.350.  Also note 

that both the principal and agent must file FBAR regarding foreign accounts over 

which there is a power of attorney, even if the agent has no knowledge of the 

existence of the accounts. 
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 Fourth, the IRS assesses penalties for failure to report accounts that have no 

funds at all but that remain open.  See United States v. Schwarzbaum, 2020 WL 

2526500, 125 A.F.T.R. 2d 2020-2109 (S.D. Fl. 2020) (slip copy), modified, 2020 

WL 5076979, 126 A.F.T.R. 2d 2020-5895 (S.D. Fl. 2020) (slip copy), vac’d & 

rem’d, 24 F.4th 1355 (11th Cir. 2022) ($100,000 willful FBAR penalties assessed 

respecting each of three empty foreign accounts). 

 

4. $100,000 Regulatory Cap on Willful FBAR Penalties No Longer Applies.  

United States v. Toth, 33 F.4th 1, 2022 WL 1284015 (1st Cir. April 29, 2022), 

aff’g, 2020 WL 5549111, 126 A.F.T.R. 2d 2020-6065 (D. Mass. 2020) (slip 

copy), pet. for cert. docketed, (No. 22-177, Aug. 29, 2022); United States v. 

Rum, 995 F.3d 882, 2021 WL 1589153 (11th Cir. Apr. 23, 2021), aff’g 2019 

WL 5188325 (M.D. Fl. 2019) (slip copy), rept. of master adopted, 2019 WL 

3943250, 124 A.F.T.R. 2d 2019-5389 (M.D. Fl. 2019) (slip copy), cert. denied, 

___ U.S. ___, 142 S.Ct. 591 (Mem), 211 L.Ed.2d 26, 2021 WL 5763138 (Dec. 6, 

2021); Kimble v. United States, 991 F.3d 1238, 2021 WL 1081395 (Fed. Cir. 

2021), cert. denied, ___ U.S. ___, 142 S.Ct. 98 (Mem), 2021 WL 4507782, 211 

L.Ed.2d 26 (Oct 04, 2021), aff’g 141 Fed. Cl. 373, 2018 WL 6816546, 122 

A.F.T.R. 2d 2018-7109 (Fed. Cl., 2018) 

 

a. Toth.  First Circuit Rejects $100,000 Regulatory Cap 

 

Monica Toth was a U.S. citizen and resident who, in 1999, opened a Swiss 

account at Union Bank of Switzerland (UBS).  On advice of her father and 

brother, Monica kept the account a secret.  Monica had control and legal 

authority over the account and, in 2007, had an account balance of 

approximately $4.3 million.  She did not file a 2007 FBAR.  On her 2007 

federal income tax return, Monica stated under penalty of perjury that she had 

no foreign bank accounts.  The government assessed a $2,173,703 penalty 

which, with interest and late fees, was now over $3 million.  The government 

brought suit and moved for summary judgment. 

  The U.S. District Court for Massachusetts (Judge Burroughs) granted 

summary judgment.  The court first rejected the contention that the $100,000 

cap that had originally been part of the Code for willful nonfiling FBAR 

penalties still applies.  The court explained that FBAR was part of the Bank 

Secrecy Act of 1970 (Pub. L. No. 91-508, 91st Cong., 2d Sess. (1970), 84 Stat. 

1114) and the Money Laundering Control Act of 1986 (Pub. L. No. 99-570, 

99th Cong., 2d Sess. (1986), 100 Stat. 3207).  The law initially set a $100,000 

cap on the penalty for willful violations, and Treasury regulations reflected 

this cap.  In 2004, Congress changed the $100,000 cap to a $100,000 floor on 

willful failure to file FBAR penalties, setting the penalty at the greater of 

$100,000 or 50% of the balance of the account at the time of the violation. Pub 

L. No. 108-357, § 821, 108th Cong., 2d Sess. (2004), 118 Stat. 1418, 1586; 31 

U.S.C. § 5321(a)(5)(C).  Treasury never amended its regulations to reflect the 

new limit.  The court, following the vast majority of other courts, held that 
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merely not changing the old regulation did not retain the $100,000 cap, 

because Treasury lacked the power to do so. 

  The First Circuit (Chief Judge Barron) affirmed, agreeing with every 

other circuit that has considered this issue.  The court noted that the regulation 

merely copied the statutory rule in effect at the time it was promulgated and 

that the statute did not confer on Treasury the power to establish a contrary 

ceiling on the maximum willful failure to file penalty.  The regulation was 

promulgated pursuant to a general grant of authority to “prescribe[ ]” 

regulations “necessary to carry out” the Act’s reporting requirements.  Absent 

a statutory basis for such a limitation, the regulation is invalid.  Furthermore, 

the regulation was promulgated as an interpretive rule, rather than a legislative 

rule, and cannot exceed the statutory parameters. 

 

b. Rum.  Eleventh Circuit Rejects $100,000 Regulatory Cap 

 

Said Rum failed to file a timely FBAR with respect to a substantial Swiss 

bank account. The failure was determined to be willful (see discussion 

above).   The U.S. District Court for the Middle District of Florida (Judge 

Scriven) approved and adopted the analysis of a magistrate (Mag. Porcelli), 

which found that the failure to file was willful, and that the $100,000 

limitation on penalties for willful nonfiling contained in 31 C.F.R. 

§ 1010.820(g)(2) was superseded by the legislative change in the Code 

section being interpreted by that regulation.  The taxpayer appealed. 

 The Court of Appeals for the Eleventh Circuit, in a per curiam opinion, 

held that the maximum penalty for a willful FBAR violation may exceed 

$100,000 because of the change in the statutory language under section 

5321(a)(5)(C), despite the retention of the $100,000 limit in the regulations. 

 

c. Kimble.  Federal Circuit Rejects $100,000 Regulatory Cap 

 

Alice Kimble, a U.S. citizen, was named joint owner of investment account 

opened by her parents with the Union Bank of Switzerland (UBS).  Alice 

failed to file FBAR and, on examination, the IRS assessed a willful FBAR 

penalty of $697,299, representing 50% of the account.  Alice paid the penalty 

and sued for a refund in the Court of Federal Claims. (see discussion above) 

 The Court of Federal Claims (Judge Braden) granted summary judgment 

for the government, finding that Alice had willfully avoided the FBAR 

requirements (see discussion above) and that the $100,000 cap in the 

regulations was not enforceable. 

 On appeal, the Court of Appeals for the Federal Circuit (Judge Hughes) 

affirmed.  The court held in part that the assessment of a 50% penalty was 

within the limits of the statute and that the regulations that still reflect a 

$100,000 cap are no longer applicable. 

 



Zaritsky, The Year in Review, page 60 

 

5. FBAR Penalties Are Not Unconstitutional Excessive Fines.  United States v. 

Toth, 33 F.4th 1, 2022 WL 1284015 (1st Cir. April 29, 2022), aff’g, 2020 WL 

5549111, 126 A.F.T.R. 2d 2020-6065 (D. Mass. 2020) (slip copy), pet. for cert. 

docketed, (No. 22-177, Aug. 29, 2022) 

 

Monica Toth was a U.S. citizen and resident who, in 1999, opened a Swiss 

account at UBS.  On advice of her father and brother, Monica kept the account a 

secret.  Monica had control and legal authority over the account and in 2007, had 

an account balance of approximately $4.3 million.  She did not file a 2007 FBAR.  

On her 2007 federal income tax return, Monica checked the box saying that she 

had no foreign bank accounts.  The government assessed a $2,173,703 penalty 

which, with interest and late fees, was now over $3 million.  The government sued 

to collect and filed a motion for summary judgment. 

 The U.S. District Court for Massachusetts (Judge Burroughs) granted 

summary judgment for the government.  The court held that the $3 million penalty 

did not violate the Eighth Amendment to the U.S. Constitution, which prohibits 

excessive fines.  The court relied on United States v. Bajakajian, 524 U.S. 321 

(1998), which held that the Eighth Amendment applies only to penalties that are 

punitive in nature, and tax penalties have traditionally been held to be remedial for 

Eighth Amendment purposes.  It also held that the penalty did not violate the Fifth 

Amendment’s Due Process Clause, because the Due Process requirement is not 

violated by federally-imposed fines and damages. The court also held that the 

facts supported a finding of willfulness and applied the standard set by the Federal 

Circuit in Norman v. United States, 942 F.3d 1111, 1116 (Fed. Cir. 2019).  The 

court noted that the factual basis for the government’s claim of willfulness was 

not contested, and so summary judgment was appropriate.  The court also rejected 

the contention that the $100,000 cap that had originally been statutorily imposed 

on penalties for willful nonfiling of FBAR no longer applies.  (See discussion 

above.) 

 The First Circuit (Chief Judge Barron) affirmed on all issues.  On the Eighth 

Amendment issue, the court distinguished Toth from both United States v. 

Bajakajian, 524 U.S. 321 (1998) and Austin v. United States, 509 U.S. 602 (1993).  

The court stated that the Eighth Amendment applied only to penalties issued as 

punishment, and not to charges designed to restore a governmental loss.  It noted 

that the FBAR penalty in this case was not connected to a criminal sanction, but 

instead came after a tax audit and that these penalties were intended to recover the 

government’s tax losses resulting from the improper use of foreign accounts, and 

to recover the cost of auditing such transactions.  The Eighth Amendment, this 

court held, did not apply to the FBAR penalties in this case.  The court also agreed 

with the lower court that the $100,000 cap did not apply. 
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6. IRS Incorrectly Calculated $14 Million of FBAR Penalties, but Trial Court 

Could Not Recalculate Them Itself; Penalty Not an Unconstitutional 

Excessive Fine.  United States v. Schwarzbaum, 2020 WL 2526500, 125 

A.F.T.R. 2d 2020-2109 (S.D. Fl. 2020) (slip copy), modified, 2020 WL 5076979 

(S.D.Fla., 2020), vac’d & rem’d, 24 F.4th 1355, 2022 WL 214492 (11th Cir. 

Jan. 25, 2022), rem’d, mot. to retain jurisdiction, 2022 WL 1551843 (S.D. Fl. 

May 17, 2022) (slip copy) 

    

Isac Schwarzbaum was a U.S. taxpayer who opened Swiss bank accounts with 

gifts and bequests from his father, a German national living in Switzerland.  Some 

of the accounts were directly transferred to Isac, who kept a large Swiss account 

received from his father invested in the same manner that his father had, managed 

by the same bankers and based upon his father’s instructions.  Isac personally 

filed a FBAR for one of his Swiss accounts with his 2007 income tax return, as 

well as a Form 3520 reporting a $5 million gift from his father.  In 2010, Isac 

disclosed his foreign accounts to his U.S. accountant but opted out of OVDI.  The 

IRS assessed nearly $14 million of willful FBAR penalties, mitigated from an 

initial assessment of $36 million.  The approved penalties included $100,000 

penalties on three accounts that had zero balances and six more that had uncertain 

balances. 

 The U.S. District Court (Judge Bloom) sustained the characterization of 

recklessness as willfulness with respect to the failure to file FBAR.  The court 

then modified its order to reduce the penalty that the IRS had imposed, finding 

that the IRS used account balances from the wrong dates to calculate the penalties.  

The court then recalculated the penalties. 

 The Eleventh Circuit (Judge Branch) vacated the willful FBAR penalties 

assessed by the IRS, because the IRS used the wrong foreign bank account 

balances to calculate them.  The court held, however, that the trial court lacked 

jurisdiction to recalculate the FBAR penalties itself.  The trial court had 

recalculated the penalties on its own because it the government was seeking a 

smaller penalty than it thought appropriate.  The court held that the recalculation 

of the penalties was a responsibility of the IRS, rather than the trial judge. 

     The District Court then granted the government’s motion that the court retain 

jurisdiction.  The court stated that the Eleventh Circuit had directed that it remand 

to the IRS the recalculation of the penalties and that it must carry out the appellate 

court’s direction, but that remanding the recalculation to the IRS did not divest the 

court of jurisdiction.  The court noted that failure to retain jurisdiction could allow 

the taxpayer to argue that the recalculated assessment was time-barred by the 

statute of limitations.  Citing Taylor v. Heckler, 778 F.2nd 674 (11th Cir. 1985) 

(remand orders are interlocutory orders and do not terminate the trial court’s 

jurisdiction); and Druid Hills Civic Association Inc. v. Federal Highway Adminis-

tration, 833 F.2nd 1545 (11th Cir. 1987) district court retained jurisdiction while 

the Secretary of Transportation made additional findings). 

 Note 1.  The district court also held that the $14 million penalty was not 

unconstitutionally excessive under the Eighth Amendment, because the FBAR 

penalty was remedial, rather than punitive, and that the penalty for willful failure 
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to file FBAR could be based on mere recklessness.  The Eleventh Circuit, citing 

its opinion in United States v. Rum, 995 F.3d 882, 2021 WL 1589153 (11th Cir. 

2021), cert. denied, ___ U.S. ___, 142 S.Ct. 591 (Mem), 211 L. Ed. 367, 2021 

WL 5763138 (Dec. 6, 2021) (11th Cir. 2021), rejected the taxpayer’s claim that 

willful violations could not be based on mere recklessness. 

 Note 2. The assessment of $100,000 penalties on accounts that were either 

empty or of uncertain size seems extraordinarily punitive.  This is a cautionary 

tale to try and keep clients away from failure to file FBAR. 

 

7. Flora Full-Payment Rule Does Not Apply to Refund Suit for FBAR Penalties.  

Mendu v. United States, 153 Fed. Cl. 357, 2021 WL 1291674, 127 A.F.T.R. 2d 

2021-1560 (Fed. Cl. Apr. 7, 2021) 

 

Raghuveer Mendu, a U.S. citizen and founder of an investment banking firm 

involved in the Indian venture capital business, had control over three foreign 

financial accounts for which he failed to file timely FBAR.  The IRS assessed a 

$752,920 penalty for willful failure to file FBAR. 31 U.SC. § 5321(a)(5).  

Raghuveer paid $1,000 of the penalty and sued for a refund in the Court of 

Federal Claims.  The government moved to dismiss, arguing that Raghuveer must 

pay the entire penalty in order to bring a suit for a refund.  Flora v. United States, 

357 U.S. 63 (1958) (Flora I) and 362 U.S. 145, 177 (1960) (Flora II). 

 The Court of Federal Claims (Judge Roumel) held that the FBAR penalty is 

not itself an “internal revenue tax,” and that claims for refund of FBAR penalties 

fall outside of the Flora full payment rule.  The Flora “full payment rule” requires 

that a plaintiff pay the full tax amount before bringing a suit for refund of “any 

internal-revenue tax.”  The court held that the FBAR penalties are not imposed 

under the Internal Revenue Code, (Title 26, U.S.C.), but instead under the general 

Treasury authorities over money and finance, (Title 31 U.S.C.).  The court also 

noted that because FBAR penalties are not taxes imposed under Title 26, they are 

not subject to the various statutory cross-references that equate “penalties” with 

“taxes.  The court stated that the Flora full payment rule was established because 

permitting partial payment in tax-refund suits could “seriously impair the 

government's ability to collect taxes.” Flora II, 362 U.S. at 164, 176 n.41 & n.43.  

The court also noted that there were no administrative collection procedures for 

FBAR penalties with which this suit would interfere. 

 Note.  The court also rejected the government’s reliance on footnote dictum 

from Bedrosian v. United States, 912 F.3d 144 (3rd Cir. 2018).  Bedrosian also 

involved a small partial payment of an FBAR penalty, and the Third 

Circuit concluded that the FBAR statute is “part of the machinery for the 

collection of federal taxes,” and thus an internal revenue law.  In a footnote, 

however, the Third Circuit stated that it was “inclined to believe” that an account 

holder must “pay the full [FBAR] penalty before filing suit,” but that it would 

leave “a definitive holding on this issue for another day.”  912 F.3d at 149-50, n.1.  

That footnote stated that the Third Circuit was “inclined to believe” that an 

account holder must “pay the full [FBAR] penalty before filing suit,” but that the 

court would leave “a definitive holding on this issue for another day.”  912 F.3d at 
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149-50, n.1. The Court of Federal Claims noted that it was not bound by dictum 

from another circuit, that the dictum was not supported by substantial analysis, 

and that it was based upon several assumptions with which the Court of Federal 

Claims disagreed.  Specifically, the court noted that the Bedrosian footnote relied 

on a statement by then-judge Neil Gorsuch’s in his concurring opinion in Wyodak 

Res. Dev. Corp. v. United States, 637 F.3d 1127 (10th Cir. 2011), that “internal-

revenue laws” are defined by their function and not their placement in the U.S. 

Code.  That opinion, however, stated that the courts should look at whether the 

levy in question was properly understood to be a tax rather than a regulatory fee, 

based on the statute's announced purpose, the Constitutional power under which it 

was enacted, and its consistent use of the term “fee” as opposed to “tax.”  

Applying these tests, the court found that the FBAR penalties were not an internal 

revenue tax. The Court of Federal Claims also noted that the Bedrosian footnote 

relied on Whistleblower 21276-13W v. Comm'r, 147 T.C. 121, 130 n.13 (2016), 

which stated that not all taxes are contained in the Internal Revenue Code.  The 

court stated that Whistleblower 21276-13W was not an FBAR case and actually 

stated that FBAR civil penalties “are not among the tax-related penalties 

enumerated in chapter 68, and they are not ‘assessed, collected, and paid in the 

same manner as taxes.’” Whistleblower 21276-13W at 95.  See also Williams v. 

Comm'r, 131 T.C. 54, 56-57 (T.C. 2008) (Tax Court lacks jurisdiction over FBAR 

civil penalties, because they are authorized in Title 31 (‘Money and Finance’) of 

the United States Code, not Title 26 (the Internal Revenue Code)). 

 

8. Government Wins Default Judgment to Collect $240,000 in Non-Willful 

FBAR Penalties but Must Provide Data Supporting Penalty Calculation.  

United States v. Fridman, 2022 WL 1541549 (D.N.J. May 16, 2022) (slip copy) 

 

Zelik Fridman, a U.S. citizen, maintained a financial interest in six foreign bank 

accounts with balances of more than $10,000 during the years 2004 – 2007.  Zelik 

failed to file FBAR for these accounts in these years.  Treasury assessed non-

willful FBAR penalties of $10,000 per account per year, for a total of $240,000.  

Zelik failed to pay and the government filed suit, to which filing Zelik did not 

respond. 

 The U.S. District Court for New Jersey (Judge Shipp) granted the government 

a default judgment for $240,000 of FBAR penalties, $5,168 of prejudgment 

interest, and $31,000 of late-payment penalties.  The court added, however, that 

while the government had alleged facts sufficient to support these awards, 

together with a declaration that this amount was determined according to 

information in the IRS FBAR Database and the Bureau of the Fiscal Service’s 

Cross Servicing Next Generation (CSNG) system, the government must also 

submit those records for the court’s consideration. 
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9. Two District Courts Say IRS Arbitrarily Set the Willful FBAR Penalties.  

United States v. Hughes, 2022 WL 911721, 129 A.F.T.R. 2d 2022-1304 (N.D. 

Calif. March 29, 2022) (slip copy); and United States v. Kerr, 2022 WL 

912563, 129 A.F.T.R. 2d 2022-1296 (D. Ariz. March 29, 2022) (slip copy) 

 

a. Hughes.  Penalty Calculation Incorrect Because IRS Used Incorrect Bank 

Balances and Misconstrued Loan payment Reversals 

 

Timberly Hughes provided bookkeeping services for a $1 billion family trust 

and other clients, tracking basis and preparing tax returns.  She also 

individually owned two businesses with accounts held at ANZ Bank New 

Zealand.  Timberly failed to file FBAR for two years.  The court held that her 

failure to file was reckless and, therefore, willful, and the government assessed 

$440,000 in penalties.  Timberly contended that the government was arbitrary 

in setting the amount of the penalties. 

  The U.S. District Court for the Northern District of California (Chief 

Magis. Judge Spero) agreed that the IRS had been arbitrary.  The court 

examined the Internal Revenue Manual, noting that the maximum statutory 

penalty for the two years could have been $1.3 million, but that generally 

willful failure to file FBAR penalties were limited to 50% of the highest 

aggregate balance of all unreported accounts for the years in question.  Here, 

the IRS incorrectly set the maximum balance of an account in a manner that 

accepted a bank error, which it should have rejected.  Also, loan payment 

reversals of $688,000 on the same day as the loan were erroneously counted as 

assets, whereas they were corrections of the incorrect status of certain 

deposits.  The court noted that IRS guidance provides examiners discretion to 

raise or lower penalties if circumstances warrant.  The court rejected the IRS 

argument that, because the penalties were still within the statutory guidelines, 

they were acceptable.  The IRS had, the court held, acted arbitrarily, and the 

penalty was remanded to the IRS for redetermination. 

 

b. Kerr.  Penalty Calculation Incorrect Because IRS Must Follow Internal 

Revenue Manual in Valuing Foreign Bank Accounts 

 

Stephen Kerr was criminally convicted for willfully failing to file FBARs in 

the 2007 and 2008 with respect to four foreign bank accounts.  United States 

v. Kerr, 2013 WL 4430917 (D. Ariz. 2013), aff’d, United States v. Quiel, 595 

F.App’x 692, 694 (9th Cir. 2014).  A fifth account, reflecting a deposit of 

100,000 Swiss Francs required to permit the opening of a larger capital 

account (the “Placeholder Account”) was not part of the criminal indictment. 

The IRS assessed civil penalties for willful failure to file FBAR on all five 

accounts. The government sought a summary judgment that Stephen willfully 

failed to file FBAR and to enforce $2,225,574 in civil penalties, including 

penalties related to the Placeholder Account. 

 The U.S. District Court for Arizona (Judge Humetewa) held that there 

was no genuine dispute of material fact that Stephen willfully failed to file an 
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FBAR for the Placeholder Account, and it entered judgment in the amount of 

$240,985 against Stephen for willfully failing to file FBARs for these 

accounts.  The court looked to the IRM provisions that gives the government 

discretion in setting the amount of the penalty and held that discretion can be 

abused even if the penalty asserted is within the statutory guidelines.  

Furthermore, the IRS valued one of the accounts without establishing whether 

certain securities were actually in that account on the June 30 valuation date.  

The court criticized the IRS for its failure to explain clearly how the penalty 

was calculated and stated “[w]hy the IRS decided to follow some parts of 

the IRM, but not others, is not explained in the record. Without an 

explanation, the Court finds that the means by which the IRS calculated the 

penalty . . . were arbitrary.” 2022 WL 912563 at *8. 

 Note.  The disposition of this case is still under litigation.  The 

government has filed a brief asking the court to vacate its judgment and on 

remand to the IRS either require regular status reports from the two sides or 

administratively close the case, which would have no jurisdictional effect.  

The government stated that the court was wrong to remand only a part of the 

IRS penalty for recalculation, because the IRS did not consider any account 

in isolation in its calculation; it considered both accounts together.  The 

taxpayer contends that the assessment records (the Forms 13448) demonstrate 

that the government did not assess the penalties on a per-year, rather than a 

per-account basis.  The taxpayer also argues that the court retaining 

jurisdiction during a remand is comparable to remand without vacatur, but 

remand with vacatur is the default rule in Administrative Procedure Act cases 

in the Ninth Circuit.  See 2022 Tax Notes Today Federal 103-8 (May 27, 

2022). 

 Note:  See also criticism of how penalties were calculated in United 

States v. Schik, 2022 WL 685415 (S.D.N.Y. March 8, 2022) (slip copy), 

discussed below; and United States v. Schwarzbaum, 2020 WL 2526500 

(S.D. Fl. 2020) (slip copy), modified, 2020 WL 5076979 (S.D.Fla., 2020), 

vac’d & rem’d, 24 F.4th 1355, 2022 WL 214492 (11th Cir. Jan. 25, 2022), 

discussed above. 

 

10. Court Requires Repatriation of Foreign Financial Assets to Pay FBAR 

Penalties. United States v. Schwarzbaum, 2021 WL 4958307, 128 A.F.T.R. 2d 

2021-6436 (S.D. Fl. Oct. 26, 2021), repatriation order vac’d, 2022 WL 1478910 

(S.D. Fla. Apr. 7, 2022) 

 

After a five-day bench trial, the court entered judgment against Isac Schwarzbaum 

for willfully failing to file FBAR for several foreign bank accounts. The court 

issued a final judgment for $12,555,813, plus accrual of late payment penalties 

and interest.  Isac neither satisfied the judgment nor requested a stay of execution 

pending appeal.  The Government represented that it has discovered that Isac 

lacks sufficient United States assets to satisfy the Judgment, but that he has 

sufficient assets in several Swiss bank accounts.  The Government sought an order 

from the court, under the Federal Debt Collection Procedures Act of 1990, 28 



Zaritsky, The Year in Review, page 66 

 

U.S.C. §§ 3001, et seq. (the “FDCPA”), directing that Isac repatriate sufficient 

funds to the United States in order to satisfy the Judgment. 

The Magistrate Judge (Mag. Judge Reinhart) found that the court had the 

authority, under the FDCPA and the All Writs Act, 28 U.S.C. § 1651, to order 

Isac to repatriate his foreign assets by virtue of its personal jurisdiction over him 

and that he had no legal basis to resist a court order requiring him to repatriate his 

foreign assets. United States v. Schwarzbaum, 2021 WL 4958307 (S.D. Fl. 2021).  

 The District Court for the Southern district of Florida (Judge Bloom) adopted 

the magistrate’s report and ordered Isac to repatriate enough of his Swiss assets to 

pay the judgment and penalties a 10% surcharge under 28 U.S.C. § 3011, and to 

deposit those amounts with the court. United States v. Schwarzbaum, 2021 WL 

4958307 (S.D. Fl. 2021).  The court agreed with the magistrate the court still has 

inherent authority to enforce its judgments and cam extend or modify the use of 

any of the debt collection mechanisms available to the United States when 

enforcing the FDCPA. The court noted also that the FDCPA incorporates the All 

Writs Act, which empowers federal courts to “issue all writs necessary or 

appropriate in aid of their respective jurisdictions and agreeable to the usages and 

principles of law.” 28 U.S.C. § 1651. The court also held that its authority 

extended to Swiss assets that were never within the United States.  Citing, United 

States v. Ross, 302 F.2d 831, 834 (2d Cir. 1962); United States v. McNulty, 446 F. 

Supp. 90, 90 (N.D. Cal. 1978); United States v. Grant, 2005 WL 2671479 (S.D. 

Fla. 2005), report and recommendations adopted, 2005 WL 3747779, at *1 (S.D. 

Fla. 2005), which in turn rely on United States v. First National City Bank, 379 

U.S. 378 (1965). 

The original order was vacated by the Eleventh Circuit.  United States v. 

Schwarzbaum, 24 F.4th 1355 (11th Cir. Jan. 25, 2022), see discussion above.  The 

District Court vacated the repatriation order pending further actions. 

 Note.  See similar petition filed by the Government in United States v. 

Harrington, No. 1:21-cv-02601, 2021 TNTF 186-30 (D. Colo. Petition, Sept. 24, 

2021). 

 

 

F. Income Tax Procedures 

 

1. Many Failure-to-File Penalties for 2019 and 2020 Are Forgiven.  Notice 2022-

36, 2022-36 I.R.B. 188 (Sept. 6, 2022) 

 

Because of the Covid-19 pandemic, the IRS has declared that individuals, trusts 

and estates, and certain other taxpayers will be forgiven failure-to-file penalties for 

tax years 2019 and 2020.  The returns in question that are of the greatest 

significance for estate planners include The U.S. Individual Income Tax Return 

(Form 1040), the U.S. Income Tax Return for Estates and Trusts (Form 1041), the 

Return of Private Foundation or Section 4947(a)(1) Trust Treated as a Private 

Foundation (Form 990-PF), the Exempt Organization Business Income Tax Return 

(Form 990-T), the Annual Return to Report Transactions with Foreign Trusts and 

Receipt of Certain Foreign Gifts (Form 3520), and the Annual Information Return 
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of Foreign Trust with a U.S. Owner (Form 3520A).  Forgiveness applies if the 

returns are filed by September 30, 2022. 

 

2. A Lichtenstein Stiftung is a Foreign Trust for U.S. Tax Reporting Purposes.  

Rost v.  United States, 44 F.4th 294, 2022 WL 3271155 (5th Cir. Aug. 11, 

2022), aff’g 2021 WL 5190875 (W.D. Tex. 2021) (slip copy) 

 

John Rebold was a U.S. citizen who worked overseas as an engineer in the oil and 

gas industry. In 2005, he traveled to Switzerland and created the Enelre 

Foundation, a Stiftung under Liechtenstein law.  (Stiftung is a German word 

meaning, roughly, “foundation” or “endowment.”)  John was the grantor and 

primary beneficiary, and his children were secondary beneficiaries of the 

foundation. (“Enelre” is the name of John’s wife, Erlene, spelled backwards.)  

John funded Enerlre with $3 million.  In 2010, the Swiss bank where John held 

Enelre’s funds notified him that it would turn over Enelre’s account records to the 

IRS.  Tax counsel told John that he must file Forms 3520 and 3520-A and amend 

his U.S. income tax returns.  John belatedly filed the reports showing year-end 

balances of $1,680,272, $1,807,873, and $3,116,898 for the three years.  The IRS 

assessed $1,380,252.35 in penalties under Section 6677(a) and (b) for failure to 

file timely Forms 3520 and to ensure timely filing of Form 3520-A in each of the 

three years.  John paid the penalties and sued for a refund.  

 The district court (Judge Pitman) granted summary judgment for the 

government, finding that that federal tax law determines the classification of an 

entity as a trust for tax purposes and that, under the facts-and-circumstances test, 

Enelre was a trust based on its purpose and form, and it was a foreign trust under 

the regulations.  John argued that because no statute, regulation, or judicial 

decision provides that a Stiftung is a foreign trust for federal tax purposes, the 

penalties violated the government’s “duty of clarity when imposing sanctions,” 

the Administrative Procedure Act (APA), and the Due Process Cause.  The court 

disagreed. 

   The Fifth Circuit (Judge Duncan) affirmed.  The court explained that Section 

6048 requires a “United States person” to report “the creation of any foreign trust” 

and “the transfer of any money or property (directly or indirectly) to a foreign 

trust.” IRC § 6048(a)(1), (3)(A)(i)–(ii). These events are reported on IRS Form 

3520.  The penalty for not filing a timely and correct Form 3520 is $10,000 or, if 

greater, 35% of the of the property involved in the event.  IRC § 6677(a).  

Additionally, the grantor of a grantor trust was at the time this suit arose, required 

to ensure that a Form 3520A was filed, including a full and complete accounting 

of all trust activities and operations for the year, the name of the United States 

agent for the trust, and such other information as the Secretary requires. IRC 

§ 6048(b)(1)(A) (2009).  (In 2010, this was changed to require that the grantor file 

the Form 3520-A.)  The penalty for not filing a timely and correct Form 3520-A is 

$10,000 or, if greater, five percent of the value of the portion of the trust’s assets 

treated as owned by the United States person.  IRC § 6677(a)–(b).  The court 

noted that Enelre’s organizing documents referred to it as a trust and stated that its 

purpose was to provide education, training, support, and maintenance for its 
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beneficiaries.  Enelre had trustees and paid trustees’ fees.  Liechtensteinian Public 

Registry filings confirmed Enelre’s purpose and its prohibition of commercial 

business.  A “trust” is an arrangement where “trustees take title to property for the 

purpose of protecting or conserving it for the beneficiaries.” Reg. § 301.7701-4(a). 

Based on Enelre’s organizational documents, its “nature,” “purpose,” and 

“operations” all establish it as a trust.  Morrissey v. Comm’r, 296 U.S. 344, 56 

S.Ct. 289, 80 L.Ed. 263 (1935).  It is a foreign trust because, under Sections 

7701(a)(30)(E), (31)(B), no “court within the United States is able to exercise 

primary supervision over the administration of the trust” (the “court test”), and no 

“United States persons have the authority to control all substantial decisions of the 

trust” (the “control test”). 

 

3. Non-Attorney Trustee Cannot Represent Trust in Federal Court.  United 

States v. Mikulin, 2022 WL 1421828, 129 A.F.T.R. 2d 2022-1718 (5th Cir. 

May 5, 2022) 

 

William Mikulin was the trustee of a trust he had created.  The government sued 

the trustee to collect unpaid fiduciary income taxes.  William appeared pro se in 

Federal court to respond to the government’s pleadings.  The District Court 

refused to permit him to represent the trust, because he is not a licensed attorney.  

It then granted the government a default judgment on the merits, finding that the 

trusts were not represented in court.  William appealed, again representing the 

trust himself. 

 On appeal, the Fifth Circuit, in a per curiam opinion, affirmed.  It noted that 

in all courts of the United States, the parties may plead and conduct their own 

cases personally or by counsel, but that this rule does not extend to artificial 

entities, such as corporations or trusts.  Such entities can appear only through a 

licensed attorney.  Rowland v. Cal. Men’s Colony, 506 U.S. 194, 202 (1993); 

United States v. Trowbridge, 251 F.3d 157, 157 (5th Cir. 2001).  The Fifth Circuit 

rejected William’s “Ecclesiastical Declaration of Independence” from the United 

States, his purported power of attorney under the “international Treaty of Peace 

and Friendship between Morocco and the United States,” and his disaffirmance of 

“any and all contracts associated with [his] infancy.” 

 

4. Beneficiary of a Foreign Trust Who is also Its Deemed Owner is Subject to 

35% Non-filing Penalty Instead of a 5% Penalty. Wilson v. United States, 6 

F.4th 432, 2021 WL 3177273, 128 A.F.T.R. 2d 2021-194 (2nd Cir. 2021), rev’g 

& rem’g 2019 WL 6118013, 124 A.F.T.R. 2d 2019-6693 (E.D.N.Y. 2019) (slip 

copy), cert. denied, ___ U.S. ___, 142 S.Ct. 764 (Mem), 211 L.Ed.2d 478, 2022 

WL 89331 (Jan 10, 2022), mot. to raise new arguments denied, 2022 WL 

3566504 (E.D.N.Y. Aug. 18, 2022) (slip copy) 

 

Joseph Wilson was the sole owner and beneficiary of a foreign trust that in 2007, 

distributed $9.2 million in assets to him.  He was required by Section 6048 to file 

IRS Form 3520-A (Annual Information Return of Foreign Trust with a U.S. 

Owner) and IRS Form 3520 (Annual Return to Report Transactions with Foreign 
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Trusts and Receipt of Certain Foreign Gifts).  He filed both forms late for 2007 

and the IRS assessed under Section 6677(a) a penalty for failure to file the Form 

3520, equal to 35% of the annual distributions ($3.1 million), rather than a penalty 

under Section 6677(b) equal to 5% of the trust fund.  Joseph paid both penalties 

and filed claim for a refund of the 35% penalty, claiming that the lower penalty 

should have been imposed.  He died and his daughter filed a suit for refund. 

 The U.S. District Court for the Eastern District of New York (Judge Cogan) 

granted summary judgment for the taxpayer, holding that the plain language of 

Section 6677(b) imposes the lower penalty on a deemed owner of a trust in lieu of 

the higher penalty imposed on beneficiaries.  The 35% penalty is imposed by 

Section 6677(a), on trust beneficiaries, but Section 6677(b)(2) states that 

“subsection (a) shall be applied by substituting '5 percent' for '35 percent'” for 

returns required to be filed by the owner of a foreign trust.  This, the court held, 

means that only one penalty can be imposed, and that if the beneficiary is also the 

trust owner, the lower penalty must control. 

 A unanimous Second Circuit (Judge Wesley), reversed and remanded.  The 

court held that the plain language of Sections 6048 and 6677 clearly creates two 

separate filing requirements, one for trust owners and one for trust beneficiaries, 

and that nothing in the statute suggests that trust owners who are also beneficiaries 

need file only one form.  Furthermore, while Section 6677(a) imposes a penalty of 

35% of the “gross reportable amount” and Section 6677(b) says that, for deemed 

owners, the 35% figure shall be deemed to be 5% of the “gross reportable 

amount,” the Code defines “gross reportable amount” differently for the two 

penalties.  For beneficiaries, it is the gross amount of the distribution.  IRC 

§ 6677(c)(1).  For trust owners, it is the gross value of the trust fund, without 

regard to the size or even existence of the distributions.  IRC § 6677(c)(2).  The 

court noted that while Section 6677(b) calculates the 5% penalty differently from 

the 35% penalty, it does not purport to modify the 35% penalty itself.  The court 

also rejected as not determinative the fact that the instructions to Form 3520 

permit the filing owner not to state trust distributions if a Form 3520-A has been 

filed, but rather to attach the latter form’s explanation of the distributions. 

 On remand, the taxpayer attempted to raise the argument that that before the 

2010 amendment to Section 6048(b), trust owners were required to file Form 

3250.  The argued that even if Section 6048(b) governed, penalties should not be 

imposed because of an advisory memorandum from IRS chief counsel that says an 

owner of a foreign trust can be subject to penalties only if the failure to file Form 

3520 occurred after March 2010.  The district court refused to allow the added 

issues which it deemed to have been resolved by the Second Circuit. 

 Note.  The appeals court appears to be quite correct, but possibly for another 

reason.  It is simply illogical to assume that a taxpayer who fails to file one 

required form will be subject to a higher penalty than a taxpayer who fails to file 

that form and another form.  There can be no such reward for being doubly 

negligent. 

 The court did not address, furthermore, whether the IRS could assess both 

penalties in this case.  As the court of appeals noted, these are two separate filing 

requirements and two separate penalties.  If the grantor/beneficiary failed to file 
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both returns in a timely fashion, it seems reasonable that both penalties could be 

imposed. 

 

5. Penalties for Overvalued Conservation Easement Allowed Despite Flawed 

Paperwork Extending the Appointment of Team Supervisor.  Long Branch 

Land, LLC v. Comm’r, T.C. Memo. 2022-2 (Jan. 13, 2022) 

 

Long Branch Land, LLC gave the National Wild Turkey Federation Research 

Foundation, a qualified charity, a conservation easement over 260 acres of land in 

Escambia County, Alabama.  Long Branch claimed a charitable income tax 

deduction of more than $10 million for the easement.  The IRS audited the 

transaction.  The IRS disallowed the deduction and assessed penalties for gross 

valuation misstatement under Section 662(h) and substantial valuation misstate-

ment under Section 6662(e), as well as additional penalties under Sections 

6662(b)(1), 6662(b)(2), and 6662A.  The penalties were approved by Supervisory 

Revenue Agent Rachel Moore, who was then serving as team manager.  Ms. 

Moore was appointed team manager by the acting territory manager for the 

region.  Ms. Moore’s designation as team manager was set to expire on July 7, 

2018, but the acting territory manager informed the team that Ms. Moore would 

continue to serve in that function until September 30, 2018.  It was later 

discovered that the acting territory manager failed to execute the proper 

paperwork to reflect the extension. The proper forms were executed in August 

2018. 

 The Tax Court (Judge Lauber) granted the government a partial summary 

judgment that the agency had obtained the supervisory approval for the penalties 

required by Section 6751(b)(1).  Long Branch argued that since the proper forms 

to extend Ms. Moore’s supervision over the team was not processed until August, 

she lacked the authority to approve the penalties at the time she approved them.  

The Tax Court disagreed, noting that the acting territory manager communicated 

Ms. Moore’s extension of appointment in June 2018 and that this was a mere 

extension of the existing appointment. Moore had been serving in that role since 

March, and it was simply an extension. The august form was merely a 

memorialization of the designation, not an attempt to cure an unauthorized action.  

The court also noted that, if the authority was not proper, then the team would 

have had no acting manager for more than a month, and that it could not have 

validly assessed penalties at all during that period.  The court doubted that Section 

6751(b) was intended to create this result. 

 

6. 20% Negligence or Substantial Understatement Penalties Not Applicable 

Because Taxpayer Acted in Good Faith and with Reasonable Cause.  Plateau 

Holdings, LLC v. Comm’r, T.C. Memo. 2021-133 (Nov. 30, 2021) 

 

In Plateau Holdings, LLC v. Comm’r, T.C. Memo 2020-93, the Tax Court denied 

a $25.5 million deduction for a charitable contribution of a conservation easement, 

because the deed of gift provided that, in the case of a judicial termination of the 

easement on account of condemnation or destruction of the property, the donee’s 
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share of any proceeds received would be reduced to reflect the value of any post-

gift improvements made by the donor.  The court also noted that the easement had 

been overvalued; that it was worth $2.7 million, rather than $25.5 million.  This 

resulted in a 40% gross overvaluation penalty.  The IRS then sought to add a 20% 

penalty for negligence or a substantial understatement of tax penalty, under 

Sections 6662(a), 6662(b)(1), and 6662(b)(2).  The taxpayer contended that addi-

tional penalties were not applicable because the taxpayer acted in good faith and 

with reasonable cause to claim the deduction. 

 The Tax Court (Judge Lauber) held for the taxpayer.  The easement deeds had 

been prepared by the donee’s attorney, who had substantial experience in drafting 

deeds of conservation easement and that the deeds used in this matter were 

modeled after others shared through an alliance of land trusts that were believed to 

comply with the regulations  In 2012, when the taxpayer filed its income tax 

return, the validity of this type of clause had not yet been litigated, and a private 

letter ruling suggested that such a provision would be permissible. 

 

 

III.  ESTATE TAXES 

 

A. IRC § 2010.  Unified Credit & Portability 

 

1. Boomerang Clawback Proposed Regs for the Temporarily-Doubled Basic 

Exclusion Amount.  REG-118913-21, 87 Fed. Reg. 24918 (April 27, 2022) 

 

The IRS has proposed anti-abuse rules for the anti-clawback regulations published 

in 2019. T.D. 9884, 84 Fed. Reg. 64995 (Nov. 26, 2019).  Generally, the proposed 

regulations state that if a donor retains the title, benefit, or control over the transfer 

in a manner that will ultimately cause it to be included in his or her gross estate, 

then the size of the available basic exclusion amount for ultimate calculation of the 

donor’s estate taxes should be determined by the basic exclusion amount rules in 

effect on the date of death, rather than those in effect on the date of the gift.  The 

key is identifying the affected transfers. 

 

a. When the Regs Would Allow Clawback 

 

    The temporary increase in the basic exclusion amount will be clawed back if: 

 

     •   the donor makes a gift that is includible in his or her gross estate.  

Prop. Reg. § 20.2010-1(c)(3)(i)(A); 

      

     •   the donor makes a gift that is an enforceable promise that remains 

unsatisfied on the date of death.  Prop. Reg. § 20.2010-1(c)(3)(i)(B); 

      

     •   the donor makes a gift of an interest a corporation or partnership that 

is valued without regard to donor’s applicable retained interest under 

Section 2701 or retained interest under Section 2702.  Prop. Reg. 
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§ 20.2010-1(c)(3)(i)(C), cross-reference to Reg. § 25.2701-5(a)(4) 

and Reg. § 25.2702-6(a)(1); or 

      

     •   the donor makes a gift that would have been one of these three types, 

but for the transfer, relinquishment, or elimination of the donor’s 

retained interest, power, or rights within 18 months of the donor’s 

death, whether by actions of the donor or someone else. Prop. Reg. 

§ 20.2010-1(c)(3)(i)(D). 

 

    This set of rules does not apply if: 

 

     •   the elimination of the donor’s retained interest was the result of the 

passage of time or the death of any person, such as would happen 

with a GRAT over which the donor outlived the retained annuity 

period.  Prop. Reg. § 20.2010-1(c)(3)(ii)(B); or 

 

     •   the transfer included in the donor’s gross estate reflects a gift that 

was 5% or less of the value of the property when the gift was made, 

such as would be true with most near-zeroed out GRATs.  Prop. 

Reg. § 20.2010-1(c)(3)(ii)(A). 

 

b. Examples - Gifts of a Promissory Note 

 

As is so often true of regulations, the most important part is the examples. 

 

Examples 1, 2 and 3 Involve Gifts of a Promissory Note.  A donor who 

gives his or her personal IOU to a donee will be subject to these rules, to the 

extent that the gift is treated as a taxable gift and it is unpaid on the donor’s 

death.  In most states (including Virginia), a gift of a personal IOU is not 

supported by consideration and there is no completed gift for gift tax 

purposes.  At least one state (Pennsylvania) appears to have a different rule.  

Thus, if, after the effective date of the regulations, Donor gives Donee 

Donor’s personal IOU for $12 million, the assets that Donor’s estate needs to 

use to satisfy the outstanding obligation at Donor’s death are treated as a gift 

that was includible in Donor’s gross estate.  Thus, even if the entire $12 

million is still outstanding when Donor dies (or the note is forgiven within 18 

months of Donor’s death), Donor will be treated as having made only a $6 

million lifetime taxable gift, for purposes of the estate tax calculation. 

 If Donor also had a DSUE from a predeceased spouse when Donor made 

this gift, the amount that is treated as not includible in Donor’s gross estate 

(and thus exempt from clawback) includes both Donor’s undoubled basic 

exclusion amount and his or her DSUE amount from the predeceased spouse. 
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c. Examples - Gifts to a Grantor Retained Annuity Trust 

 

Examples 4 – 6.  A gift to a GRAT is not subject to the anti-abuse rule, if the 

taxable gift was not more than 5% of the value of the transfer.  Also, a gift to 

a GRAT only uses basic exclusion amount with respect to the value of the 

remainder interest, which is only very rarely large enough to use more than 

the undoubled basic exclusion amount.  If the taxable gift to a GRAT is larger 

than the basic exclusion amount and the donor dies during the reserved 

annuity term, then the anti-abuse rule applies. 

 

d. Effective Date, Nominal and Practical 

 

The effective date of these anti-abuse rules is tied to the date of death, rather 

than the date of the gift.  They apply to estates of decedents dying after the 

date the final regulations are published in the Federal Register.  Therefore, as 

a practical matter, assuming they are finalized, they are effective 

immediately. 

 

2. IRS Permits Portability Election on Return Filed Up to Five Years After 

Decedent’s Death.  Rev. Proc. 2022-32, 2022-30 I.R.B. 101 (July 25, 2022) 

 

In 2017, the IRS stated that an executor of a decedent’s estate that did not exceed 

the threshold for filing an estate tax return could file a late estate tax return to 

elect portability, within two years after the decedent’s death.  Rev. Proc. 2017-34, 

2017-2 C.B. 1282.  To reduce the number of private letter rulings requesting fur-

ther permission to file even later estate tax returns (see below), the IRS now 

issued Rev. Proc. 2022-32, which extends the two-year period to five years.  

There are, however, complications. 

 

a. New Basic Rules for Late DSUEA Election 

 

The new procedure permits a taxpayer to file a late estate tax return to elect 

portability, if: 

 

     •   the decedent was survived by a spouse; 

 

     •   the executor is not required to file an estate tax return because the 

gross estate is under the basic exclusion amount; 

 

     •   the decedent died after December 31, 2010; 

 

     •   the decedent was a U.S. citizen or resident on the date of death; 

 

     •   the executor is not otherwise required to file an estate tax return 

because the gross estate is less than the filing threshold under 

Section 6018(a); 
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     •   the executor did not file a timely estate tax return; 

 

     •   the personal representative files a complete and properly prepared 

estate tax return (Form 706, United States Estate (and Generation-

Skipping Transfer) Tax Return), by the fifth annual anniversary of 

the decedent’s death; and 

 

     •   the executor states at the top of the form that the return is “FILED 

PURSUANT TO REV. PROC. 2022-32 TO ELECT PORT-

ABILITY UNDER § 2010(c)(5)(A)”. 

 

Rev. Proc. 2022-32 §§ 3.1, 4.1.  An executor who meets these requirements 

but fails to file under this procedure within the first five years after the date of 

death can still request relief by filing a private letter ruling request. 

 

b. Taxable Estates under the Procedure 

 

This procedure is not available if the estate was required to file an estate tax 

return because the gross estate exceeded the basic exclusion amount.  Rev. 

Proc. 2022-32 § 3.3.  If a return was filed under this procedure on the belief 

that the estate was under the basic exclusion amount and it is later determined 

that the estate was over the basic exclusion amount, the DSUEA election is 

void ab initio.  Rev. Proc. 2022-32 § 4.3. 

     This procedure is also not available if the executor filed a timely estate 

tax return and did not elect portability.  Such a return is deemed to have 

elected out of portability and that election is not revocable.  Rev. Proc. 2022-

32 § 3.02.  

 

c. Impact on Surviving Spouse 

 

A late filing pursuant to this procedure constitutes the election of portability 

on a timely-filed return.  The surviving spouse’s applicable exclusion amount 

is retroactively adjusted.  Rev. Proc. 2022-32 § 5.1. 

 An extension of time to elect portability granted under this procedure 

does not, however, extend the period during which the surviving spouse or his 

or her estate may make a claim for credit or refund under Section 6511(a).  

For example, First Spouse dies on January 1, 2023 and no estate tax return is 

filed.  On December 31, 2023, Surviving Spouse makes a gift that exceeds his 

or her basic exclusion amount, files a gift tax return on April 15, 2024, and 

pays a gift tax.  The estate of First Spouse then files an estate tax return 

electing portability under this procedure.  Surviving Spouse can recover the 

overpaid gift taxes only by filing a claim for refund and that claim must be 

filed by April 15, 2027 -- less than five years after First Spouse’s death.  

Surviving Spouse could file a protective claim for refund after filing the 2023 
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gift tax return even before the late estate tax return was filed under this 

procedure.  Rev. Proc. 2022-32 § 5.3, Examples 2 and 3. 

 The same problem would arise if the surviving spouse dies after the first 

spouse’s executor has failed to file a timely estate tax return.  In filing the 

first spouse’s estate tax return, there is no DSUEA, because the first spouse’s 

executor has not yet filed under this procedure.   After the surviving spouse’s 

estate tax return is filed and the estate tax is paid, his or her executor can file 

a claim for refund.  This claim must be filed within the regular statute of 

limitations on claims for refund with respect to the surviving spouse’s estate.  

Rev. Proc. 2022-32 § 5.3, Example 1. 

       

d. Effective Date of Procedure 

 

The procedure is effective July 8, 2022.  If an estate that qualifies under this 

procedure has a private letter ruling pending on July 8, 2022, the government 

will close its file on the ruling and refund the user fee, and the estate may file 

under the procedure. 

 

3. Basic Exclusion Amount Adjusted for Inflation.  Rev. Proc. 2021-45 § 3.41, 

2021-48 I.R.B. 764 (Nov. 29, 2021) 

 

The basic exclusion amount for estates of decedents dying in and gifts made in 

2022 will be $12,060,000 and the unified credit will be $4,769,800. 

 

4. Section 9100 Relief Allows Executor to Make Late Election of Portability if 

Estate is Under the Filing Threshold.  PLRs 202238001 (Sept. 23, 2022); 

202237001 (Sept. 16, 2022); 202236009 (Sept. 9, 2022); 202234006 (Aug. 26, 

2022); 202233010 (Aug. 19, 2022); 202233003 (Aug. 19, 2022); 202232014 

(Aug. 12, 2022); 202232003 (Aug. 12, 2022); 202232002 (Aug. 12, 2022); 

202231002 (Aug. 5, 2022); 202230003 (July 29, 2022); 202230002 (July 29, 

2022); 202229035 (July 22, 2022); 202229032 (July 22, 2022); 202229029 (July 

22, 2022); 202229025 (July 22, 2022); 202229009 (July 22, 2022); 202229007 

(July 22, 2022); 202229003 (July 22, 2022); 202229001 (July 22, 2022); 

202226005 (July 1, 2022); 202225002 (June 25, 2022); 202224009 (June 17, 

2022); 202224007 (June 17, 2022); 2022223015 (June 10, 2022); 202223005 

(June 10, 2022); 202223001 – 202223003 (June 10, 2022); 202222004 (June 3, 

2022); 202222003 (June 3, 2022); 202222001 (June 3, 2022); 202221001 (May 

27, 2022); 202220013 (May 20, 2022); 202220011 (May 20, 2022); 202220010 

(May 20, 2022); 202220001 (May 20, 2022); 202219009 (May 13, 2022); 

202217006-202217007 (April 29, 2022); 202217002 (April 29, 2022); 

202216013-202216014 (April 22, 2022); 202216008 –202216011 (April 22, 

2022); 202215014 (April 15, 2022); 202215010 (April 15, 2022); 202214011 

(April 8, 2022); 202214010 (April 8, 2022); 202214008 (April 8, 2022); 

202214002 (April 8, 2022); 202212001 (March 25, 2022); 202210017 (March 

11, 2022); 202210008 (March 11, 2022); 202210007 (March 11, 2022); 

202208011 (Feb. 25, 2022); 202208007 (Feb. 25, 2022); 202207009 (Feb. 18, 
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2022); 202207008 (Feb. 18, 2022); 202207006 (Feb. 18, 2022); 202207005 (Feb. 

18, 2022); 202206017 (Feb. 11, 2022); 202206014 (Feb. 11, 2022); 202206006 

(Feb. 11, 2022); 202204005 (Jan. 28, 2022); 202204004 (Jan. 28, 2022); 

202203012 (Jan. 21, 2022); 202203011 (Jan. 21, 2022); 202203008 (Jan. 21, 

2022); 202203003 (Jan. 21, 2022); 202202008 (Jan. 14, 2022); 202202005 (Jan. 

14, 2022); 202202003 (Jan. 14, 2022); 202201009 (Jan. 7, 2022); 202201007 

(Jan. 7, 2022); 202151011 (Dec. 31, 2021); 202151002 (Dec. 31, 2021); 

202151002 (Dec. 24, 2021); 202150013 (Dec. 17, 2021); 202149002 (Dec. 10, 

2021); 202149001 (Dec. 10, 2021); 202146005 (Nov. 19, 2021); 202146002 

(Nov. 19, 2021); 202134015 (Aug. 27, 2021); 202134014 (Aug. 27, 2021); 

202134011 (Aug. 27, 2021); 202134009 (Aug. 27, 2021); 202134008 (Aug. 27, 

2021); 202134002 (Aug. 27, 2021); 202134001 (Aug. 27, 2021); 202133009 

(Aug. 20, 2021); 202133002 (Aug. 20, 2021) 

 

In each ruling, D died survived by Spouse.  The Form 706 for D’s estate was due 

on Date 2, but the estate did not file a timely return to make the portability 

election.  The estate discovered its failure to elect portability after the due date for 

making the election.  The value of D’s gross estate is less than the basic exclusion 

amount in the year of D’s death, including taxable gifts made during his lifetime. 

The IRS noted that Reg. § 20.2010-2 states that an estate that elects portability 

will be considered, for estate tax purposes to be required to file a return under 

Section 6018(a), so that the due date of the return required to elect portability is 9 

months after the decedent's date of death or the last day of the period covered by 

an extension (if an extension of time for filing has been obtained).  Reg. 

§ 301.9100-1(c) provides that the IRS may grant a reasonable extension of time to 

make a regulatory election, if the taxpayer provides evidence to establish to the 

satisfaction of the IRS that the taxpayer acted reasonably and in good faith, and 

that granting relief will not prejudice the interests of the government.  

Accordingly, Reg. § 301.9100-3 provides that a request for relief will be granted 

if the taxpayer establishes to the satisfaction of the IRS: (a) that the taxpayer acted 

reasonably and in good faith, and (b) that granting relief will not prejudice the 

interests of the government.  Reg. § 301.9100-3(b)(1)(v) provides that a taxpayer 

is deemed to have acted reasonably and in good faith if the taxpayer reasonably 

relied on a qualified tax professional, including a tax professional employed by 

the taxpayer and the tax professional failed to make, or advise the taxpayer to 

make, the election. 

 Note.  For portability elections, the IRS appears not to require that the 

executor have relied on a professional who made an error, though it is useful to 

note where this has occurred.  In most rulings, the executor merely states that they 

did not file the return on time and that the return was below the filing threshold.  It 

is unclear how long the IRS will remain so lenient. 

 Also, these rulings do not permit a late portability election when the estate is 

over the filing threshold, even if no estate tax was owed due to the marital, 

charitable, or other deductions.  Section 9100 relief will not currently be allowed 

in such cases.  You miss the filing deadline on an estate that is over the filing 

threshold, you lose the option to have portability. 
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B. IRC §§ 2031, 2032, 2032A, and 7520.  Valuation 

 

1. Proposed Update for Actuarial Valuation Tables Reflect 2010 Census.  REG-

122770-18, 87 Fed. Reg. 26806 (May 5, 2022) 

 

Treasury and the IRS have proposed regulations to update the actuarial tables 

under Section 7520, used to value life estates and remainder interests for income, 

estate, gift, and GST tax purposes, to reflect the longer life expectancies found in 

the 2010 Census. 

  Note 1.  These tables should provide higher values for life estates, lifetime 

income interests, and lifetime annuities, and smaller values for remainder interests 

following any of these interests.  This will be particularly relevant in valuing gifts 

to grantor retained annuity trusts, qualified personal residence trusts, some 

charitable remainder trusts, some charitable lead trusts, charitable gift annuities, 

some pooled income funds, remainder interests in a personal residence, and 

possibly certain lottery annuities. 

  Note 2.  The regulations state that a taxpayer may elect to use the new tables 

for any transaction entered into on or after January 1, 2021.  This may be incorrect, 

because the Code requires adoption of new tables not less frequently than once 

every 10 years.  The last set was updated May 1, 2009, so the new tables should be 

available to transactions on or after May 1, 2019. 

 

2. IRS Updates the Interest Rates for Valuing Farmland under Section 2032A.  

Rev. Rul. 2022-16, 2022-35 I.R.B. 171 (Aug. 26, 2022) 

 

   The IRS provided the 2022 Farm Credit Bank System interest rates to be used in 

computing the special use value of farm real property for which an election is 

made under Section 2032A. 

 

3. IRS Adjusts Section 2032A Limitation for Inflation.  Rev. Proc. 2021-45 § 

3.42, 2021-48 I.R.B. 764 (Nov. 29, 2021) 

 

For estates of decedents dying in 2022, an estate can reduce the estate tax value of 

qualifying real property used in a farm or business and valued under Section 

2032A, by up to $1,230,00. 

 

 

C. IRC §§ 2033.  Property in Which the Decedent Had an Interest 

 

1. Uncashed Gift Checks Includible in Deceased Donor’s Gross Estate.  Estate of 

DeMuth v. Comm’r, T.C. Memo. 2022-72 (July 12, 2022) 

 

William DeMuth gave his son, Donald, a durable power of attorney that authorized 

Donald to make gifts to William’s issue in amounts not exceeding the annual 
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exclusion.  From 2007 through 2014, Donald made annual gifts to his brothers and 

other family members in accordance with the power of attorney.  In the summer of 

2015, William’s health worsened and he died on September 11.  On September 6, 

Donald wrote eleven checks, totaling $464,000 from an investment account at 

Mighty Oak Strong America Investment Co. (Mighty Oak) that featured a check-

ing function.  Of those, only one check was actually cashed before William’s 

death, leaving $436,000 in uncashed checks.  All of the checks were cashed within 

a week following William’s death.  Donald was named executor of William’s 

estate and he excluded all of the checks from William’s gross estate.  The IRS dis-

agreed and included the $436,000 in William’s gross estate. 

     The Tax Court (Judge Jones) held for the government, that the checks that were 

uncashed on the date of William’s death were incomplete gifts that must be 

included in the gross estate under Section 2033.  The value of any check written by 

a decedent that still belongs to them at their death is includible in the gross estate, 

but the funds from such a check no longer belong to a decedent at their death if 

they executed a gift that was completed during the decedent’s life.  The applicable 

state version of the Uniform Commercial Code states the earliest date on which a 

gift by check is completed is when the drawee bank accepts, certifies, or makes 

final payment of the check.  13 Pa. Cons. Stat. § 4303(a).  Here, Mighty Oak, the 

drawee bank, did not accept, certify, or make final payment on any of the ten 

checks at issue until after William’s death, so the gifts were incomplete and 

includible in William’s gross estate.  (But see note, below.) 

     Note.  The court also addressed an important procedural point.  In its pleadings, 

the IRS repeatedly misused the term “drawee bank” to refer to the “depository 

bank”.  Neither party recognized or attempted to correct this mistake.  This is 

significant, because the IRS conceded that three of the checks that were not 

accepted by Mighty Oak before William’s death, but were deposited in the payee’s 

own bank, had been “credited by drawee banks.” The court refused to let the IRS 

withdraw its concession on this issue and held that those three checks would not be 

included in William’s gross estate. 

      

2. Cashier’s Check Refused by Drawee Includible in Drawer’s Gross Estate.  

United States v. Allison, ___ F.Supp.3d ___, 2022 WL 583573, 129 A.F.T.R. 2d 

2022-830 (E.D. Cal. Feb. 25, 2022)) 

 

Approximately two weeks before his death, Roger L. Wilson created a revocable 

trust, named Diane R. Allison and Sonja R. Wilson as co-trustees, and transferred 

assets valued at $518,750 to the trust. Roger drew a $35,000 cashier’s check as a 

gift to his son, to settle the son’s debt for child support. The check was hand-

delivered to the Department of Child Support Services.  The Department refused 

the check and it was cancelled a few months later, at which time Roger’s estate 

issued a $29,000 check to the Department Child Support Services and a $6,000 

check to his son “to effectuate the gift.”  The estate excluded the $35,000 from the 

gross estate, contending that the gift had been completed before Roger’s death.  

The IRS disagreed.  The estate paid the estate tax deficiency and sued for a 

refund. 
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 The U.S. District Court for the Eastern District of California (Judge Drozd) 

held for the government.  The court noted that, if the gift was not completed 

before Roger’s death, then the returned check would be includible in the gross 

estate under Section 2033, because it would be “cash belonging to the decedent at 

the date of his death, whether in his possession or in the possession of another, or 

deposited with a bank, is included in the decedent’s gross estate.”  Reg. § 

20.2031-5.  The decedent’s interest in the check is determined under applicable 

state law (California).  See Morgan v. Comm’r, 309U.S.78, 80 (1940); and United 

States v. Irvine, 511 U.S. 224, 238 (1994). Under California law, a completed gift 

requires donative intent, delivery, and acceptance.  Dudek v. Dudek, 34 Cal. App. 

5th 154, 165 (2019).  Here, donative intent was stipulated to, but delivery and 

acceptance were disputed.  Under California law, a gift made by a personal check 

is deemed delivered only when it has been cashed, but a gift by a cashier’s check 

is delivered when the drawee accepts the physical instrument.  See In re Lee, 179 

B.R. 149 (B.A.P. 9th Cir. 1995), aff’d, 108 F.3d 239 (9th Cir. 1997); and In re 

Mora, 218 B.R. 71, 76 (B.A.P. 9th Cir. 1998), aff’d, 199 F.3d 1024 (9th Cir. 

1999).  The estate argued that the hand delivery of the check completed the gift, 

and that the check was voided only because it was “apparently “lost ... inside the 

Department of Child Support Services’ building....”  2022 WL 583573 at *7. 

However, months later, the Department offered to settle the outstanding debt for 

$29,000, to the estate cancelled the first check and issued the Department a check 

for $29,000 and issued Roger’s son a check for $6,000.  The stipulated facts, 

therefore, establish that the Department of Child Support Services refused the 

check, which it had the right to do.  Therefore, any attempted delivery was 

rejected, and the gift was incomplete on the date of death. 

 Note.  The court also denied an estate tax deduction under Section 2053 for a 

claim made against the estate and held that the fiduciaries had personal liability 

for the unpaid taxes.  See discussions below. 

 

 

D. IRC § 2041, 2514.  Powers of Appointment 

 

Grandchild Did Not Have a General Power of Appointment for Estate or Gift 

Tax Purposes. PLR 202217005 (April 29, 2022) 

 

D died before September 25, 1985, on and her Revocable Trust created Son’s Trust for 

the lifetime benefit of D’s son, Son.  Son’s Trust provides that, upon his death, the 

trust funds will be distributed to one or more of D’s descendants (other than Son), 

outright or in trust, as Son appoints by express reference to this power in his will.  

Unappointed trust funds will be distributed per stirpes to D’s then living descendants, 

treating D’s children as not then living.  Son’s last will at his death exercised the 

power of appointment and that the property of Son’s Trust be paid to the trustee of 

Son’s Revocable Trust.  Article VI of Son’s Revocable Trust directs that the appointed 

property will be administered as a separate trust for the benefit of Granddaughter and 

her descendants (New Trust).  New Trust grants Granddaughter a testamentary power 

to appoint the trust principal: 
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in trust hereunder or distributed to or in trust for any one or more persons 

out of a class composed of (i) the descendants of [Granddaughter], (ii) the 

descendants of my mother, [D] (other than (A) a child of my mother and (B) a 

grandchild of my mother if such grandchild does not have at least one then 

living descendant), in such proportions and subject to such trusts, powers and 

conditions as [Granddaughter] may appoint by will, specifically referring to 

this power of appointment. 

 

The trustees of New Trust perceived an ambiguity in Son’s Revocable Trust regarding 

whether the power of appointment was a general or limited power of appointment for 

tax purposes, because the permissible appointees included all descendants of D, other 

than children of D, who themselves have descendants.  The trustees asked the local 

court for aid and direction construing the trust, to establish that Granddaughter’s estate 

and its creditors were not potential appointees.  The state court entered such an order 

and the trustees requested a ruling from the IRS regarding the tax consequences of 

Granddaughter’s power of appointment, in light of the state court order. 

 The IRS stated that Granddaughter did not possess a general power of 

appointment over New Trust, that the assets of New Trust would not be includible in 

Granddaughter’s gross estate under Section 2041, and that Granddaughter did not 

release a general power of appointment over New Trust for gift tax purposes.  The IRS 

gave “due regard” to the decision of the state trial court, as required under Comm’r v. 

Estate of Bosch, 387 U.S. 456 (1967).  It stated that the order of the state court was 

consistent with applicable state law as it would be applied by the highest court of the 

state, and that the references to the “descendants of D” and a “grandchild of D” did not 

include Granddaughter, her estate, her creditors, or the creditors of her estate. 

 Note.  The IRS also stated that that New Trust remained exempt from the GST 

under the effective date rules and that Granddaughter did not make a constructive 

addition to New Trust for GST tax purposes.  Reg. § 26.2601-1(b)(1)(v)(A). See also 

discussion under GST Tax, below. 

 

 

E. IRC § 2053.  Expenses, Indebtedness, and Taxes 

 

Regs Proposed for Deducting the Present Value of Contingent Payments, Estate 

Tax Interest Expenses, and Amounts Paid Under Personal Loan Guarantees.  

REG-130975-08, 87 Fed. Reg. 38331 (Jun 28, 2022) 

 

Treasury and the IRS have proposed regulations under Section 2053 covering several 

areas not addressed in the 2009 regulations under Section 2053, which generally 

limited the deduction for claims against an estate and estate expenses to the amounts 

actually paid for such items, or the present value of non-contingent claims.  74 Fed. 

Reg. 53652 (Oct. 20, 2009), amended 74 FR 61524-01 (Nov. 25, 2009).  The proposed 

regulations address how one determines the present value of a contingent claim, when 

one can deduct under Section 2053 interest paid on estate taxes and penalties, and 

when one can deduct amounts paid under personal guarantees. 
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a. Application of Present-Value Principles to the Deductible Amount 

  

    The proposed regulations define a reasonable time for administering and 

closing an estate as three years from the decedent's date of death (the “grace 

period”). Any claim that will be paid within the grace period is simply 

deducted as paid in the amount paid. 

     Contingent amounts that are not expected to be paid within the grace 

period are deductible at their current present value, under a formula in the 

proposed regulations.  The discount rate will be the applicable Federal rate 

(AFR) under Section 1274(d) for the month in which the decedent's death 

occurs, compounded annually. The expected date or dates of payment will be 

used in computing present value and will be determined by making a fair and 

reasonable estimate using all information reasonably available to the 

taxpayer. The length of time from the decedent's death to the date of payment 

or expected date of payment will determine whether the Federal rate 

applicable to that amount is the Federal mid-term rate or the Federal long-

term rate. 

     The proposed regulations allow use of any reasonable assumptions or 

methodology in regard to time period measurements may be used in 

calculating the present value. 

     Amounts deductible under Reg. §20.2053-4(b) (“Exception for claims 

and counterclaims in a related matter”) and -4(c) (“Exception for claims 

totaling not more than $500,000”), the proposed regulations require that the 

expected date or dates of payment must be identified in a written appraisal 

document. 

     The computation of present value is subject to adjustment if the actual 

date of payment ultimately differs from the estimate used. 

 

b. Interest on Estate Tax Obligations Is Almost Always a Deductible 

Administration Expense 

 

Interest payable on federal, state, or local estate taxes and penalties, other 

than taxes on closely-held business interests deferred under Section 6166, is 

deductible to the extent accrued on and after the date of death.  The proposed 

regulations clarify that such interest is usually actually and necessarily 

incurred in the estate administration, except where it is attributable to a 

fiduciary’s negligence, disregard of the rules or regulations, or fraud with 

intent to evade tax. 

 

c. Interest Accruing on Certain Loan Obligations 

 

    The proposed regulations explain when interest expense relating to debt 

(other than that one owed to a government for unpaid estate taxes and 

penalties), is deductible only if: (a) the interest accrues pursuant to an 

instrument or contractual arrangement that constitutes indebtedness under 
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applicable income tax regulations and general principles of federal law; (b) 

both the interest expense and the underlying debt are bona fide, as described 

in Reg. §20.2053-1(b)(2); and (c) the underlying debt and the loan terms are 

actually and necessarily incurred in the administration of the estate and are 

essential to the proper settlement of the estate. 

     A nonexclusive list of factors to consider whether an interest expense 

payable pursuant to a loan obligation of an estate meets the requirements 

of Reg. §§ 20.2053-1(b)(2) and 20.2053-3(a) is provided.  These include 

whether: 

 

•   the interest rate and the terms for the underlying loan, including any 

prepayment penalty, are reasonable and comparable to an arms-

length transaction; 

 

     •   the underlying loan is entered into by a fiduciary of the decedent's 

estate acting in that capacity or a person otherwise accountable for 

satisfying the liabilities of the estate; 

 

•   the lender properly includes amounts of paid and/or accrued interest 

(including original issue discount) in gross income for Federal 

income tax purposes, particularly if the lender is a family member of 

the decedent, a related entity, or a beneficiary of the decedent's 

estate or trust); 

 

•   the loan proceeds are used to satisfy estate liabilities that are 

essential to the proper settlement of the estate; 

 

•   the loan term and payment schedule are consistent with the estate’s 

anticipated ability to make the payments and the term does not 

extend beyond what is reasonably necessary; 

 

•   the only practical alternatives to the loan are the sale of estate assets 

at prices that are significantly below-market, the forced liquidation 

of an entity that conducts an active trade or business, or some similar 

financially undesirable course of action; 

 

•   the underlying loan is entered into when the estate's liquid assets are 

insufficient to satisfy estate liabilities, and the estate does not have 

direct or indirect access to such liquid assets and the estate's assets 

are expected to generate sufficient cash flow or liquidity to make the 

loan payments; 

 

•   the estate's illiquidity occurs only after the decedent's death as a 

result of the decedent's testamentary estate plan in an effort to create 

illiquidity, or as a result of a deliberate action or inaction of a 

fiduciary who had both knowledge or reason to know of the estate 
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tax liability and a reasonable alternative to that action or inaction 

that could have avoided or mitigated the illiquidity; 

 

•   the lender is a beneficiary of a substantial portion of the value of the 

estate, or an entity over which such a beneficiary has control; 

 

•   the lender or lenders are not beneficiaries of the estate whose 

individual share of liability under the loan is substantially similar to 

their share of the estate; and 

 

•   the decedent's estate has a right of recovery of estate tax against, or 

of contribution from, the lender. 

 

    Note.  The proposed regulations expressed concern about the use of 

Graegin loans, which estates borrow money to pay estate taxes from related 

parties.  See Graegin v. Comm’r, T.C. Memo. 1988-477.  The IRS stated that 

it was particularly concerned about situations in which the lifetime estate 

planning is designed to make the estate illiquid and generate a need for the 

loan.  In such cases, the proposed regulations state that the illiquidity will be 

ignored and the loan deemed unnecessary and the interest not deductible.  

This could occur if a buy-sell agreement limits the ability of the estate to sell 

interests in a closely-held business, for example.  Also, life insurance in an 

irrevocable life insurance trust is often arranged to provide liquidity through 

loans to the estate or the purchase of assets from the estate.  This, too, could 

be basis under the proposed regulations for rejecting the deductibility of the 

interest. 

 

d. Substantiation Requirements 

 

    The proposed regulations would require estates to file a supporting statement 

with the estate tax return showing any calculations of present value. 

     Existing regulations state that the deduction for the value of claims and 

counterclaims in a related matter, and the deduction for the value of unpaid 

claims totaling not more than $500,000 require a qualified appraisal.  The 

proposed regulations would eliminate the requirement that “qualified 

appraisal” requirement, as being inappropriate in this situation.  Nonetheless, 

they still require that the estate obtain a “written appraisal document” 

prepared by a person qualified by knowledge and experience to value the 

claim and who is not related to the estate.  They also require that the 

document be signed under penalties of perjury.  This is an odd requirement, 

since even a qualified appraisal does not require signing under the penalties 

of perjury, and the elimination of interested parties from the potential 

preparers of a written appraisal document means that the preparer will be 

unlikely to have first-hand information. 
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e. Amounts Paid Pursuant to the Decedent's Personal Guarantee 

 

    The proposed regulations state that a deductible claim founded upon a 

decedent's personal guarantee of another’s debt must be bona fide and made 

in exchange for adequate and full consideration in money or money's worth.  

The proposed regulations would require that a decedent's agreement to 

guarantee a bona fide debt of entity in which the decedent had control at the 

time of the guarantee satisfies the requirement that the agreement be in 

exchange for adequate and full consideration in money or money's worth. 

     Note.  The proposed regulations do not state whether the consideration 

must flow to the decedent or the borrower.  Case law permits the 

consideration to flow to the borrower, through the granting of a cash loan.  

See, e.g., Comm’r v. Porter, 34 B.T.A. 798 (1936), aff’d, 92 F.2d 426 (2nd 

Cir. 1937); Carney v. Benz, 90 F.2d 747 (1st Cir. 1937); Scofield v. Comm’r, 

T.C. Memo. 1980-470. 

     The regulations create a safe harbor for guarantees where at the time the 

guarantee was given, the decedent's maximum liability under the guarantee 

did not exceed the fair market value of the decedent's interest in the entity 

owing the debt or the decedent controlled the lending entity at the time of the 

loan.  Prop. Reg.  § 20.2053-4(d)(5)(ii). 

     Note.  It is unclear whether this is intended as a statement of the only 

situations in which the guarantee will generate deductible claims or merely 

two of the possible situations. 

     The proposed regulations also state that payments made pursuant to a 

decedent's guarantee are deductible only to the extent that the guaranteed debt 

was not itself taken into account in computing the value of an asset includible 

in the gross estate.  Thus, payments on a personal guarantee of a nonrecourse 

debt secured by property included in the gross estate would appear never to 

be deductible, because the nonrecourse debt would have been taken into 

account in valuing the property.   

   Note.  There is no special rule for guarantees given by the beneficiary of 

a trust for debts incurred by the trust.  There is some case law that these 

guarantees are inherently bona fide without additional consideration, but the 

proposed regulations may not treat them as having been made for adequate 

and full consideration.  Clarification on this point would be helpful. 

 

f. Effective Date 

 

   The proposed regulations would apply beginning on the date on which the 

final regulations are published in the Federal Register. 
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F. IRC § 2055.  Charitable Deduction 

 

1. No Deduction for Transfers to Charitable Lead Trust Not Required by 

Decedent’s Will or Trust.  Estate of Moore v. Comm’r, 2021 WL 5176461, 128 

A.F.T.R. 2d 2021-6604 (9th Cir. Nov. 8, 2021), aff’g per curiam T.C. Memo. 

2020-40 

 

Howard Moore’s estate plan included an irrevocable trust that, in part, made 

distributions to a charitable lead trust (CLT).  Howard transferred his farm to a 

revocable trust which then transferred 4/5 of the farm to a family limited 

partnership.  The irrevocable trust was required to distribute to the CLT “an 

amount equal to the value of any asset of this trust which is includible in my gross 

estate for federal estate tax purposes”.  After Howard’s death, his family 

partnership made transfers to the Irrevocable Trust which retransferred the assets 

to the CLT, to satisfy the irrevocable trust’s obligation under the quoted language.  

The IRS assessed a deficiency, claiming, in part, that the value of the farm should 

be includible in Howard’s gross estate and that the estate cannot deduct charitable 

contributions made by the irrevocable trust to the CLT. 

 The Tax Court (Judge Holmes) held for the government that the farm was 

includible in Howard’s gross estate under Section 2036(a), finding that the FLP 

was not created by a bona fide sale for adequate and full consideration because 

Howard had no significant nontax purpose for creating the FLP.  Estate of 

Bongard v. Comm’r, 124 T.C. 95, 112 (2005).  The court also held that the estate 

would not get additional charitable deductions for additional charitable lead 

payments caused by any increase in the value of Howard’s estate as determined at 

audit and litigation.  The court noted that the actual language of the Irrevocable 

Trust required the trustee to distribute to the CLT “an amount equal to the value of 

any asset of this trust which is includible in my gross estate for federal estate tax 

purposes” (emphasis added).  The IRS and the court included the value of 

Howard’s farm in the gross estate, but the farm was not an asset of the Irrevocable 

Trust.  The court explained that there is no deduction for payment that depend on 

the actions of a fiduciary or beneficiary or other person, and that the charitable 

deductions must be ascertainable on a decedent’s date of death.  Whether 

additional payments would be made to the CLT depended on the actions of the 

IRS and the courts and were not, therefore, ascertainable at Howard’s death. 

 The Ninth Circuit affirmed the Tax Court decision per curiam in an 

umpublished opinion.  The estate had conceded the inclusion of the family limited 

partnership interests in the decedent’s gross estate and appealed only the 

charitable deduction issue.  The court noted that the estate tax charitable deduction 

is allowed only for transfers made by the decedent during his or her lifetime or by 

will or trust upon the decedent’s death. Reg. § 20.2055-1(a). The court agreed 

with the Tax Court that the donations made to the CLT in this case were not 

required by the trust documents, which only required payments with respect to 

assets of the irrevocable trust that were includible in the decedent’s gross estate, 

and in this case the proceeds of the later sale of the farm were assets of the 

partnership, rather than of the trust. 
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2. No Charitable Deduction Where Trustee Could Distribute Unitrust Interest 

to Either Spouse or Charity.  Chief Counsel’s Memo. 202233014 (Aug. 19, 

2022) 

 

Decedent died, survived by Spouse.  Decedent left part of his estate to a 

testamentary trust that purported to be a charitable remainder unitrust described in 

Section 664 (a “CRUT”).  The trust provided for annual unitrust payments of five 

percent of the trust’s annual value for the duration of Spouse’s life.  The trust 

stated that the trustee must distribute 25 percent of the unitrust amount (1.25 

percent of the annual value of the trust assets) to Spouse and the trustee may 

distribute the remaining 75 percent of the unitrust amount (3.75 percent of the 

annual value of the trust assets) to either Charity or Spouse, in the trustee’s 

discretion.  Upon Spouse’s death, the remaining trust funds will be paid to 

Charity. 

 The IRS Chief Counsel’s Office stated that the trust was a charitable 

remainder unitrust and that the value of the charitable remainder was deductible 

for estate tax purposes.  It also stated that the 1.25 percent unitrust interest payable 

to Spouse qualified for the estate tax marital deduction.  It allowed no deduction, 

however, for the value of the 3.75 percent unitrust interest because it was the 

value of Spouse’s interest in it was not determinable and the value of Charity’s 

interest was not presently ascertainable. 

 Note.  The Chief Counsel’s Office added in a footnote that the same result 

should occur with respect to the gift tax marital and charitable deductions.  It 

noted that the positions taken in PLRs 200813006, 200832017, 201117005, and 

201845014, that taxpayers were entitled to an estate or gift tax marital deduction 

for a unitrust interest in a CRUT that can be distributed between charity and 

spouse at the trustee’s discretion, “no longer reflects the position of this office.” 

 

 

G. Estate Tax Procedures 

 

1. IRS Will Charge $67 User Fee for an Estate Tax Closing Letter but Make 

Them Easier to Apply For.  T.D. 9957, 86 Fed. Reg. 53539 (Sept. 28, 2021); 

Info. Rel. 2021-194 (Sept. 27, 2021) 

 

The IRS and Treasury released final regulations that require an estate to pay a $67 

user fee to receive a closing letter for its federal estate tax return.  These 

regulations apply to closing letter requests received by the IRS on or after October 

28, 2021.  In Info. Rel. 2021-194 (Sept. 27, 2021), the IRS explained that closing 

letter requests must be made using pay.gov, that it will provide further procedural 

details before the user fee goes into effect, and that an estate may obtain for free an 

account transcript from the IRS that shows some information from the estate tax 

return and can be used to confirm that an estate tax return examination has been 

completed and the IRS file has been closed. 
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  Note.  Traditionally, the IRS issued a closing letter automatically when an 

estate tax return was accepted or an audit terminated, but as a result of both IRS 

budget reductions and the large number of estate tax returns filed to elect 

portability, the IRS announced on its website that, for estate tax returns filed on or 

after June 1, 2015, it would issue a closing letter only upon a request.  The IRS 

stated that the request for a closing letter could not be made until at least four 

months after the filing of the estate tax return.  One must contact the IRS by 

telephone or fax (and, during the Covid 19 pandemic, only by fax) to request a 

closing letter.  The IRS later explained that an estate tax transcript could be used to 

show that the IRS has accepted an estate tax return or closed an audit.  Notice 

2017-12, I.R.B. 2017-5 (Jan. 30, 2017).  The IRS stated that a transcript could be 

requested online from four to six months after the estate tax return was filed. 

 

2. Executor Chance of Recouping Distributions from Executor or Beneficiaries 

Undermines Estate’s Offer in Compromise.  Estate of Lee v. Comm’r, 2022 

WL 3594523 (3rd Cir. Aug. 23, 2022), aff’g T.C. Memo. 2021-92 

 

The decedent, Kwang Lee, died in September 2001, and Anthony J. Frese became 

executor of Lee’s estate. Anthony filed a late estate tax return and then made over 

$1 million in distributions to estate beneficiaries.  An estate tax examination 

resulted in a $1 million deficiency assessment, along with a $255,000 late filing 

penalty and a $204,000 accuracy-related penalty.  The estate contested the 

assessment and the Tax Court held the estate liable for $536,000 in taxes, with no 

penalties or additions.  Estate of Lee v. Comm’r, T.C. Memo. 2009-84.  IRS then 

assessed this amount.  In 2013 the IRS sent the estate a notice of tax lien, and the 

estate requested a collection review hearing, which was held in 2016.  The estate 

submitted a collection information statement showing that its only asset was a 

$183,000 checking account, which it offered in compromise.  The IRS declined, 

noting that the estate could still seek to recover the taxes from the executor (under 

the federal priority statute, 31 U.S.C. § 3713) or from the distributees as trans-

ferees under Section 6324(a)(2), and that, therefore, the government should not 

accept the lower amount.  The estate sued, arguing that the rejection of the offer in 

compromise it was an abuse of discretion and that the IRS failed to take determine 

the probability of collecting from the executor or beneficiaries before rejecting the 

offer. 

 The Tax Court (Judge Greaves) held that the estate had distributed $640,000 

after the IRS had sent it a notice of deficiency and that, under 31 U.S.C. § 3713, 

the executor was personally liable for the amounts he distributed once the 

government’s claim is already known, if the distribution leaves the estate without 

sufficient assets to satisfy the government’s claim.  Furthermore, the distributees 

could be liable as transferees under Section 6324(a)(2).  The IRS can accept an 

offer in compromise if there is a doubt about collectability, but if there is a 

reasonable likelihood of collecting the full amount of the tax, the IRS need not 

accept the offer.  Reg. § 301.7122-1(b).  The court held that the IRS was not 

obligated to investigate the likelihood that it would be able to collect from the 
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executor or transferees before it rejected the offer in compromise and deferred to 

its judgment as to whether it could reasonably expect to collect these amounts. 

 The U.S. Court of Appeals for the Third Circuit (Judge Matey) affirmed, 

rejecting all three arguments raised by the estate. It held that the three-year 

limitations on assessment did not affect whether the amount collectible from the 

executor should not have been included in the reasonable contribution percentage. 

Second, it held that the reference to a three-year limitation in the case of 

dissipated asses, but this case did not involve dissipation of assets.  Finally, it held 

that the executor can be held personally liable despite his reliance on professional 

advice, but his consultation with an attorney occurred when preparing the estate 

tax return, rather than when making the distribution, and thus is not determinative. 

 

3. Court of Federal Claims Refuses to Dismiss Claim that Late Estate Tax 

Payment and Filing Penalties Should be Avoided for Taxpayer’s Reasonable 

Reliance on Advice of Counsel.  Leighton v. United States, 155 Fed. Cl. 543, 

2021 WL 3486478, 128 A.F.T.R. 2d 2021-5457 (Aug. 9, 2021) 

 

The taxpayer, Frank “Tom” Leighton, executor for the estate of his father, David 

Leighton.  Tom relied on the advice of Freshwater Consultants of Alexandria, JDJ 

Family Office Services, and Richard Allen.  The decedent had used Freshwater 

for his tax return preparation services.  Tom and his brother hired JDJ to 

determine their tax filing and payment obligations for the estate.  The estate hired 

Mr. Allen, an attorney, to work with JDJ and assist in the estate administration.  

The attorney told Tom that the estate need not file an estate tax return unless the 

gross estate exceeded $5,490,000 and Tom believed the estate to be under $2 

million.  JDJ worked with Freshwater Consultants to determine the size of the 

estate and whether there had been any lifetime gifts that might affect the size of 

the gross estate.  They found none and so instructed the attorney.  About two years 

after his father’s death, Tom told the attorney that his father might have 

established several trusts.  The attorney asked Freshwater about the trusts and they 

sent him a copy of a 2012 gift tax return showing transfers of over $5 million to 

the trusts.  The attorney determined that the trust funds were includible in the 

decedent’s gross estate.  Tom had an estate tax return prepared, filed it, and paid 

$1.6 million to the IRS, which included tax, interest, and penalties.  Tom then 

filed a claim for refund of the $257,712 late filing penalty and the $85,904 late 

payment penalty, arguing that he had reasonable cause for the late filing.  The IRS 

did not respond so Tom filed a suit for refund.  The government filed a motion to 

dismiss, contending that the facts asserted by Tom did not establish reasonable 

cause. 

 The Court of Federal Claims (Judge Tapp) held for the taxpayer and denied 

the motion.  The court explained that “reasonable cause” requires that the 

untimeliness “was the result neither of carelessness, reckless indifference, nor 

intentional failure.” United States v. Boyle, 469 U.S. 241, 246 (1985)).  Rather, it 

must result from circumstances “beyond the taxpayer’s control”. Id. at 248 n.6.  

The taxpayer must show that he or she “exercised ordinary business care and 

prudence” but was still unable to file the return and pay the tax within the 
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prescribed time. Treas. Reg. § 301.6651-1(c)(1). The court found that the taxpayer 

had alleged facts sufficient to show reasonable cause, if he could prove those 

allegations at trial.  The IRS argued that the advice given the taxpayer was 

objectively unreasonable because it was based on insufficient facts.  The court 

stated that the lack of sufficient facts could have been beyond the control of the 

taxpayer, and so the advice was not objectively unreasonable.  The court also 

rejected the claim that the taxpayer’s reliance on the statements of others was 

unreasonable, noting that while a taxpayer cannot rely on others to say when a 

return must be filed, they can rely on competent advisers to say whether the return 

must be filed.  The court also noted that a taxpayer is not obliged to share details 

with a tax preparer that a reasonably prudent taxpayer would not know or that the 

taxpayer neither knew nor reasonably should have known.  Thus, the taxpayer had 

made sufficient allegations to show reasonable cause and the court would let the 

case go to trial so that the validity of those allegations could be established. 

 

4. Trustees of Revocable Trust Are Personally Liable for Unpaid Federal Estate 

Taxes Under Section 6324(a)(2).  United States v. Allison, ___ F.Supp.3d ___, 

2022 WL 583573, 129 A.F.T.R. 2d 2022-830 (E.D. Cal. Feb. 25, 2022) 

 

Approximately two weeks before his death, Roger L. Wilson created a revocable 

trust, named Diane R. Allison and Sonja R. Wilson as co-trustees, and transferred 

assets valued at $518,750 to the trust.  The trustees, who were also executors, 

contested part of the estate tax liability assessed with respect to the estate, paid the 

tax and sued for a refund.  The trustees lost on these issues before the District 

Court.  They then questioned whether, as trustees of the decedent’s revocable 

trust, they had personal liability for the unpaid estate taxes. 

 The U.S. District Court for the Eastern District of California (Judge Drozd) 

held that the trustees had personal liability under Section 6324(a)(2), but not 

necessarily under 31 U.S.C. § 3713(b). The cout noted that Section 6324(a)(2) 

imposes personal liability on all persons who receive or are in possession of 

property that was included in the decedent’s gross estate under, to the extent of 

that property’s value at the time of the decedent’s death.  This includes property 

held in a decedent’s revocable trust.  As such, when trustees hold decedent’s trust 

property at death and that property is included in the decedent’s gross estate under 

Section 2038, the trustees are personally liable up to the value of trust property.  

See United States v. Paulson, 331 F. Supp. 3d 1066, 1081 (S.D. Cal. 2018); 

Schuster v. Comm’r, 312 F.2d 311, 315, 317–18 (9th Cir. 1962).  Therefore, the 

court held that the trustees were personally liable for unpaid estate tax liabilities 

up to the value of property held in the decedent’s trust at the time of decedent’s 

death.  The government also asserted liability under 31 U.S.C. § 3713(b), which 

gives the government priority with respect to the payments of debts of a dece-

dent’s estate.  The personal representatives of a debtor’s estate are personally 

liable under this statute when they: (1) transfer the estate’s assets before paying a 

claim of the United States; (2) effect a transfer of the estate’s assets when the 

indebted estate is insolvent; and (3) know or should know of the debt owed by the 

estate to the United States.  As to this issue, however, the court held that the 
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evidence presented on summary judgment was insufficient to establish that all the 

necessary elements for liability under this statute, because there was no evidence 

before the court as to when trust distributions took place. 

 Note. The court also held that a cashier’s check given by the decedent before 

his death remained includible in his gross estate under Section 2033 because the 

donee rejected the gift and that no deduction was allowed under Section 2053(a) 

for $25,000 paid to settle a suit against the estate.  See discussions above. 

 

5. Chief Counsel Opines on When the Statute of Limitations Begins to Run on 

an Estate Tax Return.  CCA 202202011 (Jan. 14, 2022) 

 

The fiduciary filed a decedent’s estate tax return.  It was received in due course by 

the field office and from there forwarded to the Service Center then responsible 

for processing estate tax returns.  The Chief Counsel was asked when the statute 

of limitations on that return begins to run. 

 The Chief Counsel explained that Section 6091(b)(3) requires that an estate 

tax return be filed in the internal revenue district in which was the domicile of the 

decedent at the time of his death, or at the service center designated in the 

regulations.  Reg. § 20.6091-1 states that the return must be filed with the appro-

priate service center.  IRS Notice 2010-53, 2010-31 I.R.B. 182 (Aug. 2, 2010) 

designates the IRS Service Center in Kansas City, Missouri as the proper service 

center in which to file estate tax returns.  In Winnett v. Comm’r, 96 TC. 802 

(1991), the Tax Court stated that an estate tax return is not deemed “filed” until it 

is received by the revenue office designated to receive such return.  Therefore, it 

is irrelevant when the return was filed with the field office the return is deemed 

filed when it is received by the Kansas City Service Center, and that is when the 

statute of limitations begins to run. 

 

6. IRS Changes Policy on Keeping Old Estate and Gift Tax Returns. (Dec. 2021) 

https://www.irs.gov/businesses/small-businesses-self-employed/whats-new-

estate-and-gift-tax 

     

Effective February 11, 2022, the IRS will keep old estate tax returns and related 

gift tax returns for only 40 years, instead of the current 75 years and it established 

procedures for requesting copies.  To obtain an old return, one must use IRS Form 

4506 (Request for Copy of Tax Return), pay a fee for each return requested, and 

submit with the request the decedent’s complete name, address and Social 

Security number, a copy of the death certificate and either IRS Form 56 (Notice 

Concerning Fiduciary Relationship) or, if there is a probate, a copy of Letters 

Testamentary approved by the court. 

 Note.  This does not, unfortunately, mean that the IRS will be able to find old 

returns when they are requested.  The ability to find old returns has not been a 

point of particular skillfulness with the IRS in the past.  Now, if the return is more 

than 40 years old, the IRS will not even have to look for the return.  This also does 

not mean that the taxpayer is somehow less responsible for establishing facts that 

might be reported in such very old returns, such as basis information.  It just 

https://www.irs.gov/businesses/small-businesses-self-employed/whats-new-estate-and-gift-tax
https://www.irs.gov/businesses/small-businesses-self-employed/whats-new-estate-and-gift-tax
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means that the taxpayer is clearly responsible for keeping these older copies of 

returns or finding other sources of the data. 

 

7. 2% Interest Rate on Deferred Estate Taxes on Closely-Held Business 

Adjusted for Inflation.  Rev. Proc. 21-45 § 3.46, 2021-48 I.R.B. 764 (Nov. 29, 

2021) 

 

For estates of decedents dying in 2022, the value of a closely-held business 

interest, the deferred estate taxes on which bear interest at a 2% rises to 

$1,590,000. 

 

 

IV.  GIFT TAXES 

 

A. IRC § 2503.  Gift Tax Annual Exclusion 

 

Annual Exclusion Adjusted for Inflation. Rev. Proc. 21-45 § 3.43, 2021-48 

I.R.B. 764 (Nov. 29, 2021) 

 

For 2022, the gift tax annual exclusion was raised to $16,000 and the annual 

exclusion for gifts to a non-U.S. citizen spouse was raised to $164,000. 

 

 

B. IRC § 2511.  Transfers in General 

 

One Gift or Two?  Tax Court Applies Step-Transaction Doctrine to Recast Gifts 

by Two Spouses as a Single Larger Gift by One Spouse.  Smaldino v. Comm’r, 

T.C. Memo. 2021-127 (Nov. 10, 2021) 

 

Louis Smaldino’s decided to divide his estate between his children and his wife.  In 

2013 Louis had his revocable trust give about 8% of the class B member interests of 

his family LLC to an irrevocable dynasty trust for his children and grandchildren.  

(The gift was of “a ‘sufficient number’ of nonvoting units in the LLC ‘so that the fair 

market value of such nonvoting units as determined for federal gift tax purposes shall 

be …[$1,031,881.58].’”  On the same day, Louis gave 41% of the LLC class B 

member interests to his wife, Agustina, who one day later gave them to the dynasty 

trust.  An appraiser valued a 49% block of the class B units at $6,281,000.  Louis 

reported a taxable gift of the approximately 8% of class B interests and Agustina 

reported a gift of 41% of the membership interests, all to the dynasty trust.  The IRS 

stated that, in substance, Louis had made a gift of 49% of the membership interests.  

The IRS revalued the membership interests and assessed a $1,154,000 gift tax 

deficiency. 

 The Tax Court (Judge Thornton) sustained most of the deficiency.  The court first 

applied the doctrine of substance over form (the step-transaction doctrine) to treat the 

gift by Agustina as an indirect gift by Louis.  It held that the various steps were “part 

of a prearranged plan between all parties involved to effectuate the transfer of the 
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ownership of the LLC” from Louis to the dynasty trust.  T.C. Memo 2021-127 at 19.  

Louis testified that the gift to Agustina was part of a plan to transfer a 49% interest to 

the dynasty trust and Agustina testified that she had made “a commitment, promise” to 

give the LLC interest to Louis’s dynasty trust.  The court also noted that several facts 

demonstrated that Agustina was never actually a member of the LLC, but remained 

only an assignee, including:  

 

•   the LLC operating agreement exhibit that listed its members was never 

changed to reflect Agustina as a member, but only to add the dynasty trust as 

a new member;  

 

•   the failure to date several of the transfer documents suggested that they were 

executed months after the gifts were made;  

 

•   Louis continued to represent that his revocable trust was the sole member 

even after the gift to Agustina; and  

 

•   Agustina never submitted a declaration that she would adhere to the terms of 

the operating agreement.  

 

The court concluded that there was no time at which Agustina could have exercised 

ownership rights over the class B units.   

 Note.  The court also noted that the government did not contend that there was a 

separate taxable gift when Louis agreed to eliminate the guaranteed payments, and 

thereby waived that argument.  It seems likely that such an argument would otherwise 

have been sustainable. 

   See also discussion of this case under Section 2701, below. 

 

 

C. IRC § 2512.  Valuation of Gifts 

 

1. Defined Value Clause Fails to Set Gift Tax Value; Court Then Values Closely-

Held Business Interests.  Nelson v. Comm’r, 17 F.4th 556, 2021 WL 5101268, 

128 A.F.T.R. 2d 2021-6532 (5th Cir. Nov. 3, 2021), aff’g T.C. Memo. 2020-81 

 

 Mary Nelson inherited from her father the stock of Warren Equipment Company 

(WEC), a holding company that owns seven operating companies.  Mary formed 

Longspar, a limited partnership, to hold a 27% block of WEC common shares.  

Mary and her husband, James, were the sole general partners of Longspar, 

together holding a 1% general partnership interest.  Mary owned a 93.8% limited 

partnership interest, and custodianships and trusts for their descendants owned the 

rest of the partnership interests.  Mary created the Nelson 2008 Descendants Trust 

for James and couple’s four daughters and made a 2008 gift to the trust and a 

2009 sale to the trust.  The transfer documents each stated:  “[Mrs. Nelson] desires 

to make [a gift or a sale] and to assign to * * * [the Trust] her right, title, and 

interest in a limited partner interest having a fair market value of [$2,096,000 for 
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the gift and $20 million for the sale] * * *, as determined by a qualified appraiser 

within ninety (90) days of the effective date of this Assignment.”  An independent 

appraiser valued a 1% Longspar limited partnership interest and based on that 

valuation, the taxpayer stated that the gift was a 6.14% partnership interest and the 

sale a 58.65% partnership interest.  After examination and appeal, the IRS ignored 

the defined valuation provisions, and increased the value of both transfers. 

 The Tax Court (Judge Pugh) held that the defined valuation feature was 

ineffective to fix the gift tax value of the partnership interests and determined the 

correct valuation for those transfers.  The court stated that the documents may 

have intended to transfer fixed dollar amounts of the limited partnership interests, 

but that they had actually transferred 6.14% and 58.65% interests, without regard 

to the valuation finally determined for tax purposes.  The court recounted the 

history of the judicial rejection of revaluation clauses and the acceptance of 

defined valuation clauses, because the former used an impermissible condition-

subsequent and the latter transferred fixed true dollar amounts.  See Wandry v. 

Comm’r, T.C. Memo. 2012-88, nonacq. AOD 2012-04, 2012-46 I.R.B. 543 (Nov. 

13, 2012); Hendrix v. Comm’r, T.C. Memo. 2011-133; McCord v. Comm'r, 461 

F.3d 614 (5th Cir. 2006), rev'g and rem'g 120 T.C. 358 (2003); Estate of 

Christiansen v. Comm’r, 130 T.C. 1 (2008); and Estate of Petter v. Comm'r, T.C. 

Memo. 2009-280, aff'd, 653 F.3d 1012 (9th Cir. 2011).  The court stated that the 

documents did not set the consideration based on the values finally determined for 

gift tax purposes, but rather on the values determined by the parties’ appraiser.  

The court agreed that the parties probably intended to make a defined value gift, 

but it felt itself bound by the actual wording of the documents. 

 The Fifth Circuit (Judge King) affirmed.  The appeals court focused on the 

transfer document and its language, rather than the events that occurred after-

wards.  They emphasized that the transfer documents reflected a transfer of a 

certain amount of limited partnership interest, “as determined by a qualified 

appraiser within ninety (90) days of the effective date of this Assignment.”  This 

ties the number of units of partnership interest transferred to the values 

determined by a qualified appraiser, rather than the values determined for tax 

purposes.  This simply defines the transfer differently than was done in the 

various defined value transfer cases cited by the Tax Court.  Moreover, the court 

stressed that the transfer documents in every other defined value gift case 

contained crucial language that missing here, that describes what should happen to 

any additional shares that were transferred should the valuation be successfully 

challenged.  Nothing in the agreement required that the trust return excess units or 

distribute them to a charity, where the valuation changed.  The fact that the trust 

did return excess units was, the court held, irrelevant.  The court refused to 

consider facts outside of the contract terms, because the terms were not 

ambiguous – there was only one reasonable construction of those terms. Even 

were the contract deemed ambiguous, the court added, there were no “objective 

facts or circumstances” that would compel a different result.  The gift tax does not 

focus on subjective motives of the donor, but rather on the existence of a transfer 

for less than adequate and full consideration. 
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 Note.  The defined value clause in which one sells property for its fair market 

value, with the amount of property sold or the associated capital account is 

adjusted to reflect post-transfer redeterminations of the value by the IRS or a 

court, has become a popular estate planning technique.  Nelson demonstrates, 

however, that the specific language of the clause is very important.  Whether the 

clause transfers the excess of the redetermined value over the initially determined 

value to a charity, an incomplete gift trust, or otherwise, the clause must tie itself 

to the values determined finally for tax purposes.  One seeking to accomplish the 

same results as achieved by the taxpayer in Wandry should consider using the 

language used in that case.  The defined valuation clause in Wandry stated: 

 

Although the number of Units gifted is fixed on the date of the gift, that 

number is based on the fair market value of the gifted Units, which 

cannot be known on the date of the gift but must be determined after such 

date based on all relevant information as of that date. Furthermore, the 

value determined is subject to challenge by the Internal Revenue Service 

(“IRS”). I intend to have a good-faith determination of such value made 

by an independent third-party professional experienced in such matters 

and appropriately qualified to make such a determination. Nevertheless, 

if, after the number of gifted Units is determined based on such 

valuation, the IRS challenges such valuation and a final determination of 

a different value is made by the IRS or a court of law, the number of 

gifted Units shall be adjusted accordingly so that the value of the number 

of Units gifted to each person equals the amount set forth above, in the 

same manner as a federal estate tax formula marital deduction amount 

would be adjusted for a valuation redetermination by the IRS and/or a 

court of law. 

 

 Some clients may lack sufficient charitable motivation to use a Petter- or 

Christiansen-style defined valuation clause in which an increase in the value of 

the transferred assets for tax purposes inures to the benefit of a qualified charity.  

Practitioners who want to obtain a defined valuation result on an intrafamily gift 

or sale without using a contingent charitable beneficiary should at least follow 

closely the language used in Wandry. 

 

2. District Court Sustains Discounts for Partial Interests in Real Estate Given 

by Donor Who Owns the Entire Property.  Buck v. United States, 563 

F.Supp.3d 8, 2021 WL 4391091, 128 A.F.T.R. 2d 2021-6043 (D.Conn. Sept. 

24, 2021) (slip copy) 

 

From 2009 to 2013, Peter Buck bought several tracts of timberland in upstate 

Maine and Vermont for a total price of $82,853,050.  From 2010 to 2013, he gave 

48% interests in the various tracts to each of his sons, Christopher and William, 

while retaining a 4% interest for himself.  Peter valued the gifts with a discount 

for lack of marketability because the donees each received a minority tenancy-in-

common interest in the various tracts.  Peter reported the value of each 48% gift at 
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$18,496,249, for a total value of $36,992,498, a 55% discount from the purchase 

price.  The IRS assessed a deficiency based on valuing the gifts at their percentage 

of the original purchase price.  Peter paid the tax and sued for a refund.  The 

government moved for a partial summary judgment and that because the Peter 

never owned partial interests in the property, fractional interest discounts were not 

appropriate. 

     The District Court for Connecticut (Judge Thompson) denied the 

government’s motion.  The government asked the court to “conclude as a matter 

of law that no discount should be available for a gift of a fractional interest unless 

the taxpayer held such interest in fractional form before the gift, rather than 

viewing several simultaneously gifted portions of the property as fractional 

interests in the hands of the donor for purpose of valuing the gift.” 2021 WL 

4391091 at *3.  First, the government argued that the gift tax must be read in pari 

materia with the estate tax, and so the value of the taxable gifts should reflect the 

fact that the donor owned a 100% interest in the properties.  It argued that, as 

there would be no discount in the value of the property were Peter to die owning 

what he had before the gifts and were he to leave it to his sons in equal shares, 

there should be no discount in valuing the gifts. The court agreed that when the 

same words appear in the gift tax statute and the estate tax statute they should 

have the same meaning, but that this does not mean that the value of the gifts 

made should be determined without partial interest discounts.  The court noted 

that the estate tax is imposed on the fair market value of property held by the 

decedent, not the value of the property to the person receiving it, but that the gift 

tax is imposed expressly on the value of the property being transferred to the 

recipient. The court discussed and relied upon Estate of Stewart v. Comm’r, 617 

F.3d 148 (2d Cir. 2010), aff’g T.C. Memo 2006-225; Citizens Bank & Trust Co. v. 

Comm’r, 839 F.2d 1249 (7th Cir. 1988); and Mooneyham v. Comm’r, T.C. Memo. 

1991-178. In each of these cases, the courts found that the technique of lifetime 

gifts of partial interests in property as a way of generating gift tax discounts was 

well-established and explained that this works because of the difference in how 

the estate and gift taxes are calculated. 

 Next, the court explained that the gift tax does not focus on what the donor 

had, but rather what passes from the donor to the donee.  The fact that the donor 

gave up a 96% interest in the properties is immaterial for gift tax purposes.  The 

gift tax focuses on the fact that each donee received a 48% interest.  Reg. § 

25.2512-1 states that “if a gift is made in property, its value at the date of the gift 

shall be considered the amount of the gift.” (emphasis added).  Reg. § 25.2511-2 

also states that “the [gift] tax is a primary and personal liability of the donor, is an 

excise upon his act of making the transfer, [and] is measured by the value of the 

property passing from the donor ....”  The estate tax regulations, on the other hand, 

state that “the value of the gross estate of a decedent ... is the total value of the 

interests described” by statute. Reg. § 25.2031-1(a).  LeFrak v. Comm’r, T.C. 

Memo. 1993-526, 1993 WL 470956, at *3 (1993) (citing Estate of Andrews v. 

Comm’r, 79 T.C. 938, 956 (1982); Kolom v. Comm’r, 71 T.C. 235, 244 (1978)). 

 Note.  It is odd that the court did not simply rely on Rev. Rul. 93-12, 1993-1 

C.B. 202, rev’g Rev. Rul. 81-253, 1981-2 C.B. 187.  In that ruling, a donor gave 
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each of his five children a 20% block of the stock of a closely-held corporation.  

The donor had owned 100% of the stock.  Nonetheless, the IRS stated that the 

value of each 20% gift should be valued as a minority interest.  While Rev. Rul. 

93-12 involved closely-held stock, rather than real estate, the principles are 

identical and the court should have given this ruling some degree of deference. 

See Mellow Partners v. Internal Revenue Service, 890 F.3d 1070, 1078 (D.C. Cir. 

2018) (“IRS's interpretation in its Revenue Ruling is entitled to respect”); Telecom 

USA, Inc. v. United States, 192 F.3d 1068, 1072-1073 (DC Cir. 1999) (“the 

Supreme Court and virtually all of the Circuits have indicated that revenue 

rulings are entitled to some degree of deference.”); United States v. Cleveland 

Indians Baseball Co., 532 U.S. 200, 220 (2001). 

 

 

D. Gift Tax Procedures 

 

Tax Court Cannot Redetermine Interest Due on Gift Tax Overpaid by 

Deposit.  Hill v. Comm’r, T.C. Memo. 2021-121 (Oct. 25, 2021) 

 

Albert G. Hill, III, had been involved in litigation regarding the division of wealth 

derived from the Hunt Oil Co.  The parties executed a “Global Settlement and 

Mutual Release Agreement” (settlement) resolving this dispute.  As part of that 

settlement, the taxpayer agreed to assign to trusts for his children his right to 

receive from his father installment payments in the aggregate amount of 

$30,675,000. The taxpayer executed the documents necessary to effectuate this 

assignment.  The taxpayer was unsure whether the assignment would constitute a 

taxable gift, and if it were, whether the gift would occur in the year of the 

settlement, the year of the assignment, or the year of the payment of the assigned 

amounts. The taxpayer had an agent hand-deliver a check for $10,263,750 to the 

IRS. This remittance was consistently referred to by the taxpayer and his attorneys 

as a “deposit,” but it was sometimes referred to by the IRS as a “payment” and 

sometimes as a “deposit.”  The IRS assessed a gift tax deficiency and the taxpayer 

sued to contest the assessment.  The parties agreed that the gift tax owed was 

$6,790,000.  The IRS then sent the taxpayer a check for $3,473,750, the amount of 

his excess deposit, but without any interest, while it considered whether the 

payment of interest would jeopardize the collection of the tax.  The IRS 

determined that it owed the taxpayer $218,122 of interest, calculated at the Federal 

short-term rate.  IRC § 6603(d)(4).  The taxpayer contended that he was owed 

$1,267,323 in interest, calculated at the Federal short-term rate plus three percen-

tage points, as specified for “overpayments.”  IRC § 6621(a)(1).  The taxpayer 

asked the Tax Court to redetermine the interest.  The government moved for 

summary judgment that the Tax Court lacked jurisdiction in this case, because it 

had never found there to be an “overpayment.” 

  The Tax Court (Judge Lauber) held for the government, that it lacked 

jurisdiction and that the IRS had determined the interest correctly.  The court noted 

that, since the American Jobs Creation Act of 2004, Pub. L. No. 108-357, § 842, 

118 Stat. at 1598, a return of a deposit against a future liability is entitled to 



Zaritsky, The Year in Review, page 97 

 

interest, but only at the Federal short-term rate.  The three percentage point in-

crease allowed for a refund of a tax payment does not apply.  IRC § 6603.  The 

court noted it had jurisdiction to redetermine interest under Section 7481, where 

the court finds that the taxpayer has made an “overpayment.” The court held that it 

had made no such determination and that it therefore lacked jurisdiction.  The court 

had determined that “there is a deficiency in gift tax due from petitioner for the 

calendar year 2011 in the amount of $6,790,000,” and that “there are no 

deficiencies in gift tax due from, nor overpayments due to, petitioner for the 

calendar years 2010 and 2015.”  The court held that the stipulations to which the 

parties agreed did refer to an “overpayment,” but that the stipulation is not a 

finding of the court. The court stressed that when the taxpayer gave $10,263,750 to 

the IRS, his representative explicitly designated it as a “deposit” and stated that 

“the taxpayers intend for this deposit to satisfy the requirements of [s]ection 

6603(a).” Thus, the amount was not a payment and the court lacked jurisdiction to 

redetermine the amount of interest. 

 

 

V.  GENERATION-SKIPPING TRANSFER TAXES 

 

A. IRC § 2601.  GST Tax Imposed 

 

1. GST Exemption Adjusted for Inflation. Rev. Proc. 21-45 § 3.41, 2021-48 

I.R.B. 764 (Nov. 29, 2021) 

  

   For transfers made in 2022, the GST exemption is $12.060 million. 

 

2. Grandchild Did Not Have a General Power of Appointment for Estate, Gift, 

or GST Tax Purposes. PLR 202217005 (April 29, 2022) 

 

D died before September 25, 1985, on and her Revocable Trust created Son’s 

Trust for the lifetime benefit of D’s son, Son.  Son’s Trust provides that, upon his 

death, the trust funds will be distributed to one or more of D’s descendants (other 

than Son), outright or in trust, as Son appoints by express reference to this power 

in his will.  Unappointed trust funds will be distributed per stirpes to D’s then 

living descendants, treating D’s children as not then living.  Son’s last will at his 

death exercised the power of appointment and that the property of Son’s Trust be 

paid to the trustee of Son’s Revocable Trust.  Article VI of Son’s Revocable Trust 

directs that the appointed property will be administered as a separate trust for the 

benefit of Granddaughter and her descendants (New Trust).  New Trust grants 

Granddaughter a testamentary power to appoint the trust principal: 

 

in trust hereunder or distributed to or in trust for any one or more 

persons out of a class composed of (i) the descendants of 

[Granddaughter], (ii) the descendants of my mother, [D] (other than (A) 

a child of my mother and (B) a grandchild of my mother if such 

grandchild does not have at least one then living descendant), in such 



Zaritsky, The Year in Review, page 98 

 

proportions and subject to such trusts, powers and conditions as 

[Granddaughter] may appoint by will, specifically referring to this 

power of appointment.  

 

The trustees of New Trust perceived an ambiguity in Son’s Revocable Trust 

regarding whether the power of appointment was a general or limited power of 

appointment for tax purposes, because the permissible appointees included all 

descendants of D, other than children of D, who themselves have descendants.  

The trustees asked the local court for aid and direction construing the trust, to 

establish that Granddaughter’s estate and its creditors were not potential 

appointees.  The state court entered such an order and the trustees requested a 

ruling from the IRS regarding the tax consequences of Granddaughter’s power of 

appointment, in light of the state court order. 

 The IRS stated that Granddaughter did not possess a general power of 

appointment over New Trust, that New Trust remained exempt from the GST 

under the effective date rules, and that Granddaughter did not make a constructive 

addition to it for GST tax purposes.  See Reg. § 26.2601-1(b)(1)(v)(A).  The IRS 

gave “due regard” to the decision of the state trial court, as required under 

Comm’r v. Estate of Bosch, 387 U.S. 456 (1967).  It stated that the order of the 

state court was consistent with applicable state law as it would be applied by the 

highest court of the state, and that the references to the “descendants of D” and a 

“grandchild of D” did not include Granddaughter, her estate, her creditors, or the 

creditors of her estate. 

 Note.  The IRS also stated that the assets of New Trust would not be 

includible in Granddaughter’s gross estate under Section 2041 and that 

Granddaughter did not release a general power of appointment over New Trust for 

gift tax purposes.  See also discussion above under Section 2041. 

 

 

B. IRC §§ 2631, 2632.  GST Exemption 

 

IRS Applies Effective Date Rules to Validate Merger of GST Trusts with 

Zero Inclusion Ratios.  PLR 202215015 (April 15, 2022) 

 

Husband and Wife established and made gifts to Trust A, filing timely gift tax 

returns and allocating sufficient GST exemption to give Trust A an inclusion ratio 

of zero.  Trust A authorizes the trustee to distribute income and principal to the 

grantors’ descendants for their health, education and higher education.  When the 

grantors’ youngest great-grandchild alive at the death of the later grantor to die 

reaches d years of age, Trust A will divide into separate equal shares for each of 

the grantors’ then living great-grandchildren and great-great-grandchildren. The 

trustee of the trusts for such remote descendants may distribute income and 

principal to the beneficiary for his or her health, support, maintenance, education 

and/or higher education. The trust share shall be distributed o0utright to each 

beneficiary when he or she reaches e years of age.  After reaching age d, the trust 

share beneficiary may withdraw any part or all of the trust share.  In later years, 



Zaritsky, The Year in Review, page 99 

 

the grantors also established Trusts B and Trust WB, making gifts to these trusts 

and filing timely gift tax returns and allocating sufficient GST exemption to give 

trusts an inclusion ratio of zero.  The distribution, dispositive, termination, and 

trustee power provisions of Trusts B and WB are substantially identical to those of 

Trust A.  Trust WB is to continue in perpetuity for the benefit of the grantors’ 

descendants. Trustee of all three trusts proposes to merge Trust WB and Trust B 

into Trust A, to save administrative costs and enhance the management of the 

trusts’ investments. 

 The IRS stated that the merger would produce a combined trust with a GST 

inclusion ratio of zero.  The IRS noted that no guidance has been issued 

concerning how changes, such as a merger, affect the status of trusts that are 

exempt from GST tax because they have an inclusion ratio of zero.  At a 

minimum, however, the IRS stated that a merger that would not void effective 

date protection of trusts that were irrevocable on September 25, 1985, should not 

alter zero inclusion ratio of trusts that are merged.  Therefore, a merger of an 

trusts with zero inclusion ratios by a judicial or nonjudicial reformation will not 

impair the inclusion ratio if it does not shift a beneficial interest in the trust to any 

beneficiary who occupies a lower generation than the person or persons who held 

the beneficial interest prior to the modification, and if it does not extend the time 

for vesting of any beneficial interest in the trust beyond the period provided for in 

the original trust.  See Reg. § 26.2601-1(b)(4)(ii)(E), Ex. 6. 

 

 

VI.  IRC §§ 2701-2704.  Special Valuation Rules 

 

A. IRC § 2701.  Special Valuation Rules in Case of Transfers of Certain Interests in 

Corporations or Partnerships 

 

Tax Court Values LLC Interests Under Section 2701.  Smaldino v. Comm’r, T.C. 

Memo. 2021-127 (Nov. 10, 2021) 

 

Louis Smaldino’s revocable family trust owned all of the interests in an LLC that he 

had created with part of his real estate holdings.  The LLC distinguished between 

members, who participate in the operation of the business, and assignees, who do not.  

The LLC operating agreement prohibited assignment of membership interests and 

made stated that a transferee was only an assignee, unless: (a) the transferee provided a 

written declaration that he or she would agree to the terms of the operating agreement; 

and (b) either the LLC’s board approved the transfer, or the transfer were made to an 

existing LLC member, a descendant of Louis, or a trust for one or more of these 

persons.  The LLC had class A voting units, which had a vote in the LLC’s business 

affairs, and class B nonvoting units, which had no such vote.  The operating agreement 

stated that Louis, as manager, was entitled to annual compensation of 10% of the 

LLC’s net cashflow, subject to decrease in Louis’s discretion.  Louis never received 

any compensation from the LLC.  In 2013, the operating agreement was amended to 

replace the compensation clause with a $10,000 monthly “guaranteed payment” for the 

class A interests (defined with reference to Section 707(c)).  The class A members 
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were required to make additional capital contributions if the LLC were otherwise 

unable to make the guaranteed payments.  An appraiser valued a 49% block of the 

class B units at $6,281,000.  Louis reported a taxable gift of the approximately 8% of 

class B interests and Agustina reported a gift of 41% of the membership interests, all 

to the dynasty trust.  The IRS stated that, in substance, Louis had made a gift of 49% 

of the membership interests.  The IRS revalued the membership interests and assessed 

a $1,154,000 gift tax deficiency. 

 The Tax Court (Judge Thornton) sustained most of the deficiency.  The court 

disagreed with Louis’s valuation of the transferred interests.  Louis’s expert, a CPA 

and appraiser, valued a 49% class B interest at $6,281,000, based on the net asset 

value of the LLC assets, the discounted value of the guaranteed payment, and a 

38.43% combined discount for lack of control and marketability.  The government’s 

expert, a business appraiser, valued the 49% interest at $8,421,000, based on the net 

asset value of the LLC assets and a 36% combined discount for lack of control and 

lack of marketability, and ignoring entirely the guaranteed payment rights.  The court 

valued the gift at $7,820,008.  The court found that the government’s determination of 

net asset values was more accurate than that by Louis’s expert, who had failed to 

include some assets.  It agreed with Louis’s expert that the guaranteed payment must 

be taken into account under Section 2701, because while it was not a “qualified 

payment” under Section 2701(c)(3)(A), it was also expressly not a distribution right 

under Section 2701(c)(1)(B)(iii).  Section 2701 only applies to retained ditribution 

rights.  Louis’s appraiser valued the guaran-teed payment by discounting it at the AFR 

rate, arguing that the guaranteed payment was payable “in all circumstances, whether 

the LLC has cash flow or profit. . . .” T.C. Memo 2021-127 at 38.  The court noted, 

however, that the class A members actually bore the risk of the LLC being unable to 

make the guaranteed payment, because in such cases they had to make additional 

capital contributions.  Thus, the court dis-counted the payments at the 6.75% rate 

proposed by the government’s expert.  The court rejected the government’s claim that 

the value of the guaranteed payment should be substantially reduced because the 

operating agreement was amended to eliminate the guaranteed payment eight months 

after the gifts.  The court noted that post-gift events are taken into account in 

determining the gift tax value of transferred property only if they were reasonably 

foreseeable on the date of the gift, which the government did not contend. 

 Note.  See also discussion of the application of the step transaction doctrine to 

another part of this transaction under Section 2511, above. 

 

 

B. IRC § 2702.  Special Valuation Rules in Case of Transfers of Interests in Trusts 

 

IRS Raises Questions About the Mis-Administration of a GRAT.  CCM 

202152018 (Dec. 30, 2021) 

 

Donor hired two Investment Advisors to find a possible outside buyer for Company, 

which Donor owned.  Donor intended that a buyer would buy a minority stake, but 

with a call option after several years to enable the buyer to acquire the rest of 

Company’s shares.  Six months later, the Investment Advisors presented Donor with 
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an offer from each of five corporations (collectively, the Corporations).  Three days 

after these offers were presented, Donor created a two-year GRAT that required the 

annual payment to Donor of a sum equal to a fixed percentage of the initial fair market 

value of the trust property.  Donor funded the GRAT with shares of Company, the 

value of which was based on an appraisal made seven months earlier, to satisfy the 

reporting requirements for a nonqualified deferred compensation arrangement.  The 

appraisal valued the shares at $w per share.  After further negotiations, Donor received 

final purchase offers.  Donor then gave shares of Company to a charitable remainder 

trust, valuing the shares at $x per share, based on a new qualified appraisal.  This was 

nearly three times $w per share.  Several weeks after the transfer to the charitable 

remainder trust, Donor accepted Corporation A’s offer of $x per share, which was 

10% more than Corporation A’s initial offer.  In Year 2, the year after creation of the 

GRAT, Donor again had the shares of Company appraised for purposes of the 

nonqualified deferred compensation arrangement and the new value was $y per share, 

which was almost twice the value used for the GRAT gift.  These steps were repeated 

at the end of the following year, Year 3, with similar results.  The Year 2 and Year 3 

appraisals both included the following language: “[a]ccording to management, there 

have been no other recent offers or closed transactions in Company shares as of the 

Valuation Date.”  The Year 1 appraisal for the GRAT valuation included no such 

statement.  In Year 4, approximately six months after the end of the GRAT’s two-year 

annuity term, Corporation A bought the rest of Company shares for $z per share, a 

price almost double the value of $y and four times the value of $w. 

 The Office of Chief Counsel of the IRS stated in a Memorandum that the GRAT 

annuity was not a qualified interest because the trustee administered the trust based on 

an intentionally low valuation for the shares of Company.  The Memorandum 

concluded that on the date the GRAT was funded, a hypothetical willing buyer could 

have reasonably foreseen the merger and anticipated that the price of Company stock 

would trade at a substantial premium over $w per share.  The Memorandum explained 

that the fair market value of the stock for gift tax purposes is a factual determination, 

based on all relevant evidence and drawing appropriate inferences, to arrive at the 

price that a hypothetical willing buyer would pay a hypothetical willing seller, neither 

being under any compulsion to buy or to sell, and both having reasonable knowledge 

of relevant facts.  air market value.  Citing Reg. § 25.2512-1; Rev. Rul. 59-60, 1959-1 

C.B. 237; The willing buyer and willing seller are hypothetical persons; they are not 

actual persons and they are both presumed to have “reasonable knowledge of relevant 

facts” affecting the value of property at issue applies even if the relevant facts at issue 

were unknown to the actual owner of the property.” Citing Estate of Kollsman v. 

Comm’r, T.C. Memo. 2017-40, aff’d, 777 Fed. Appx. 870 (9th Cir. 2019).  They are 

deemed to have both those facts that are publicly available and those facts that a 

reasonable buyer or seller would uncover during negotiations over the purchase price.  

The Memorandum also stated that the gift tax value may reflect relevant subsequent 

events that are reasonably foreseeable on the date of the gift.  Citing Trust Services of 

America, Inc. v. United States, 885 F.2d 561, 569 (9th Cir. 1989); Bank One Corp. v. 

Comm’r, 120 T.C. 174 at 306 (2003), rev’d on other grounds, 458 F.3d 564 (7th Cir. 

2006); Estate of Noble v. Comm’r, T.C. Memo. 2005-2 n.3.  While an unforseeable 

post-valuation date event should not directly affect the gift tax value, it may be used to 
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support an earlier valuation. Citing Estate of Gilford v. Comm’r, 88 T.C. 38, 52-55 

(1987).  The Chief Counsel compared the facts in this Memorandum to those in 

Ferguson v. Comm’r, 174 F.3d 997 (9th Cir. 1999), aff’g 108 T.C. 244 (1997), in 

which the donor gave appreciated stock to a charity which then completed a merger of 

the company with another company.  The Tax Court and the Ninth Circuits both 

agreed with the IRS that the donor was taxable on the gain under the anticipatory 

assignment of income doctrine, because the merger was, on the date of the gift, a 

foregone conclusion.  The Ninth Circuit held that “[t]he Tax Court really only needed 

to ascertain that as of [the valuation] date, the surrounding circumstances were 

sufficient to indicate that the tender offer and the merger were practically certain to 

proceed by the time of their actual deadlines - several days in the future.”  Ferguson, 

174 F.3d 997 at 1004.  The Memorandum noted that the corporation merger in 

Ferguson and the one in this Chief Counsel’s Memorandum both involved a targeted 

search for merger candidates, exclusive negotiations with one corporate acquirer, 

generous terms of merger, and “an agreement that was ‘practically certain’ to go 

through.”  Therefore, the Memorandum stated that the value of the stock given to the 

GRAT should have taken into account the likelihood of the merger and the effect that 

merger would have on the value of the stock given to the GRAT.  Furthermore, 

because the gift to the GRAT was intentionally undervalued, the Memorandum 

concluded that Donor’s interest was not a qualified interest under Section 2702.  Thus, 

Donor made a taxable gift of the entire value of the stock given to the GRAT, without 

reduction or the annuity Donor retained.  The Memorandum admitted that the 

governing instrument of GRAT complied with the requirements of Section 2702 and 

the regulations thereunder, but that the trust did not at all times function exclusively as 

a qualified interest; the trust required that the grantor be paid a fixed percentage of the 

initial value of the trust fund, but the trustee actually distributed a much smaller sum.  

The Memorandum drew an analogy to the holdings in Atkinson v. Comm’r, 115 T.C. 

26, 32 (2000), aff’d, 309 F.3d 1290 (11th Cir. 2002), cert. denied, 540 U.S. 946 

(2003).  In Atkinson, the donor created a charitable remainder annuity trust (CRAT) 

but the trustee made no payments to the donor during the two-year period between the 

creation of the trust and the donor’s death.  The Tax Court held that the trust was not a 

qualified CRAT because the trust did not operate in accordance with the trust terms.  

The Eleventh Circuit affirmed, finding that the continued failure of the trustee to 

administer the trust in conformity with its terms justified the disallowance of the 

charitable income tax deduction. 

 Note 1.  There is much to ponder in the analysis in CCM 202152018.  First, and 

perhaps most significant, the IRS did not permit the trustee to take advantage of the 

trust provision that would have been required by Regulations Section 25.2702-3(b)(2).  

This regulation provides that if the annuity of a GRAT is stated in terms of a fraction 

or percentage of the initial fair market value of the trust property, as was the case in 

the Memorandum, the governing instrument must contain provisions similar to those 

in Regulations Section 1.664-2(a)(1)(iii) (relating to adjustments for any incorrect 

determination of the fair market value of the property in the trust). 

  Regulations Section 1.664-2(a)(1)(iii) requires that the trust provide: 
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If the stated dollar amount is so expressed and such market value is 

incorrectly determined by the fiduciary, the requirement of this subparagraph 

will be satisfied if the governing instrument provides that in such event the 

trust shall pay to the recipient (in the case of an undervaluation) or be repaid 

by the recipient (in the case of an overvaluation) an amount equal to the 

difference between the amount which the trust should have paid the recipient 

if the correct value were used and the amount which the trust actually paid 

the recipient. Such payments or repayments must be made within a 

reasonable period after the final determination of such value Any payment 

due to a recipient by reason of such incorrect valuation shall be considered 

to be a payment required to be distributed at the time of such final 

determination for purposes of paragraph (d)(4)(ii) of § 1.664–1. 

  

The Memorandum recognized that this requirement exists and that the GRAT satisfied 

all of the regulations under Section 2702.  It appears to have viewed the grantor’s 

intentional use of an incorrect appraisal as grounds for ignoring this provision.  Under 

the regulations, the trustee should have been given a reasonable time following the 

redetermination of value during which to make correcting distributions to the grantor.  

The regulations do not state that this provision is inapplicable in case of an intentional 

undervaluation of the gift property; the Office of Chief Counsel appears to have 

simply decided that, in the case before it, the taxpayer did not deserve to have the 

benefit of this provision. 

 Perhaps the two-year GRAT annuity interest had already ended before the 

Memorandum was prepared, and the trustee had already made a final distribution of 

the trust assets.  The IRS could, of course, have required that the remainder 

beneficiaries return to the trustee appropriate amounts to distribute to the grantor.  

Retroactively disqualifying the grantor’s interest as a qualified interest seems 

excessive. 

 If the creation of short-term GRATs routinely creates this problem, Treasury 

should amend its regulations to permit such a corrective action by the remainder 

beneficiaries or trustee of the continuing trust.  If these parties decline to make this 

corrective action, then after a final determination of the correct valuation, it would be 

reasonable for the IRS to retroactively revoke the status of the retained annuity as a 

qualified interest. 

 It is also interesting to note that the Memorandum does not reflect any proof that 

the initial undervaluation of the Company shares given to the GRAT was 

“intentional.”  There is no suggestion that Donor told the appraiser to ignore the 

possible merger or that Donor knew that the merger should be taken into account in 

valuing the shares when they were given to the GRAT.  The fact that the appraisal is 

six or seven months old should itself not disqualify it, since the appraiser testified that 

there were, to the appraiser’s knowledge, no significant changes in the business of the 

Company during that period.  The Memorandum seems to impute a false motive to 

Donor based on the appraiser’s failure to learn of the initial stages of the merger 

negotiation. 
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 Note 2. While one may criticize the Memorandum’s legal analysis, it appears to 

represent a view one should expect to see taken in audits of GRATs.  Several steps can 

be taken to mitigate this potential problem. 

     First, one should always obtain a new appraisal expressly for use in making the 

GRAT gift.  Six or seven months is not a very long time, but apparently there are 

attorneys at the IRS who deem it sufficient to cast doubt on the accuracy of the 

appraisal.  Donor in this case could have easily asked the appraiser to prepare a new 

appraisal based on the facts in existence on the date of the gift to the GRAT.  If, 

indeed, no facts had changed since the earlier appraisal, the new appraisal should have 

required relatively little time and expense. 

     Second, it might be appropriate for a require that a short-term GRAT hold its 

assets in continued trust for a reasonable time after the expiration of the reserved 

annuity term, in order to permit the trustee to make or receive corrective payments in 

the event of a mis-valuation.  It is not uncommon for GRATs to make outright 

distribution at their termination, but that may not be the wisest approach in light of the 

analysis in the Memorandum.  The Memorandum does not state that the termination of 

the trust before discovery of the mis-valuation was a reason for the retroactive 

disqualification, but this seems possible. 

     Third, the Memorandum’s reliance on Atkinson confirms what many practitioners 

had believed – that drafting a charitable remainder trust or a GRAT is only the start of 

the estate planner’s work.  Care must be taken to assure that the trust is administered 

correctly, too.  In the Memorandum, the annuity interest was disqualified because each 

payment was less than the trust instrument required.  This was due to a difference of 

opinion as to how the trust should be valued. 

 Fourth, a similar problem could easily occur as the result of a trustee’s simple 

oversight in failing to make a required annuity payments in a timely manner.  Not all 

trustees do all aspects of their job well.  This is particularly a problem with trustees 

who are not professional fiduciaries, as is so often true with trustees of GRATs.  If the 

estate planner cannot convince the client to use a professional fiduciary, the estate 

planner should undertake to remind the non-professional trustees to study the appraisal 

carefully and decide whether it is satisfactory, and to make distributions when they are 

required to be made.  The cost of such future notices to the fiduciary can reasonably be 

added to the cost of preparing the GRAT, since the good preparation of the trust can be 

rendered useless without good administration. 

 

 

C. IRC § 2703.  Certain Rights and Restrictions Disregarded 

 

Stock Redemption Buy-Sell Agreement Ignored Under Section 2703(a).  Connelly 

v. United States, 2021 WL 4281288, 128 A.F.T.R. 2d 2021-5955 (E.D. Mo. Sept. 21, 

2021) (slip copy) 

 

Michael and Thomas Connelly were brothers and the only shareholders in Crown C 

Supply, Inc., a company that sold roofing and siding materials.  Michael was President 

and he owned 77.18% of the shares; Thomas owned the rest.  The brothers signed a 

buy-sell agreement giving the surviving brother the option to buy the deceased 
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brother’s shares; if the option were not exercised, Crown had to redeem the shares.  

Crown had a $3.5 million life insurance policy on Michael’s life to finance its 

purchase of his shares.  The agreement stated that the brothers would annually agree to 

a per-share value and execute a “Certificate of Agreed Value,” which would establish 

the purchase price for the shares.  The agreement also stated that, if there were no 

current Certificate of Agreed Value, the parties would obtain two or more independent 

appraisals to determine the per share value.  The brothers never executed a Certificate 

of Agreed Value.  When Michael died, his interest in Crown was worth approximately 

$3.3 million, apart from the life insurance proceed.  Thomas declined to exercise his 

option, Crown received the insurance proceeds and redeemed Michael’s shares for $3 

million – a value determined by an appraiser it hired.  Michael’s estate reported the 

value of the shares at $3 million on the estate tax return.  The IRS assessed a $1 

million deficiency, arguing that the stock was worth more than the estate had reported.  

The estate paid the deficiency and sued for a refund. 

 The U.S. District Court for the Eastern District of Missouri (Judge Clark) granted 

summary judgment to the government.  The court stated that two of the three 

requirements of Section 2703(b) were not met: (1) the agreement was a bona fide 

business arrangement to assure that the business stayed in family control, but it was 

also a device to transfer the shares to members of Michael’s family for less than full 

and adequate consideration in money or money’s worth; and (2) the agreement’s terms 

were not comparable to similar arrangements entered into by persons in an arms’ 

length transaction.  The court stated that the evidenced that the agreement was a device 

included:  

 

 •  the exclusion the insurance proceeds from the value of the Crown shares, 

which caused them to be transferred at less than fair market value;  

 

 •  the parties’ failure to obtain professional valuation advice when the 

agreement was executed suggested; and  

 

 •  the failure to apply a lack of control discount for Thomas’s shares and a 

control premium for Michael’s shares in valuing the respective stockholdings.   

 

The court also held that the agreement was not comparable to similar arrangements 

negotiated at arms’ length, particularly because unrelated parties would not ignore the 

life insurance proceeds in valuing the Crown shares.  The court also held that the 

agreement did not create a fixed and determinable offering price, because the parties 

did not follow the agreement valuation procedures, and the parties ignoring of the 

valuation procedures showed that the agreement was not binding both during life and 

after death. 

 Note.  After holding that the buy-sell agreement could not establish estate tax 

values under either traditional estate tax rules or Section 2703(b), the court held that 

the life insurance proceeds must be treated as a non-operating asset in valuing the 

company’s shares.  The estate’s expert, a CPA, valued the company without regard to 

the life insurance proceeds, noting that the proceeds were offset by the company’s 

obligation to buy Michael’s stock, and thus did not increase the value of the shares.  
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See Estate of Blount v. Comm’r, 428 F.3d 1338, 1342–43 (11th Cir. 2005), aff’g in 

part, rev’g in part, T.C. Memo. 2004-116.  The IRS expert, a financial analyst, stated 

that the proceeds must be included in the value of the business as non-operating assets, 

under “well-established equity valuation principles….”  2021 WL 4281288 at *3.  The 

court agreed with the IRS and the Tax Court in Estate of Blount and rejected the 

analysis of the Eleventh Circuit.  The court held that the life insurance proceeds could 

not be offset by the corporation’s obligation to redeem the shares, because a 

redemption obligation is not a “value-depressing corporate liability when the very 

shares that are the subject of the redemption obligation are being valued.” 2004 WL 

1059517, at *25.  See discussion above. 

 

 

VII.  PROPOSED LEGISLATION 

 

A. Dept. of Treas, “General Explanations of the Administration’s Fiscal Year 2023 

Revenue Proposals,” (March 27, 2022) (“Green Book”) 

 

  Treasury has released its so-called “Green Book,” which explains the revenue raising 

provisions of the Administration’s budget for Fiscal year 2023.  Several of the estate-

planning provisions that the Administration supported in 2022 are retained in 2023, 

while others are not.  Furthermore, a few additional proposals that are of interest to 

estate planners are included. 

 

1. Increase in Top Income Tax Rate 

 

   This proposal would raise the tax rates for the highest income taxpayers.  The top 

marginal rate would be raised from 37% to 39.6%, for taxable income over 

$450,000 for married individuals filing a joint income tax return, $400,000 for 

unmarried individuals other than surviving spouses, $425,000 for head of 

household filers, and $225,000 for married individuals filing separate returns. 

    This change would be effective for taxable years beginning after December 

31, 2022. 

    Note.  The proposal does not state what change would be made to trusts, but 

the top income tax rate for trusts is usually the same as the top income tax rate for 

individuals, except that it is reached at a much lower income level. 

 

2. Increase Some Capital Gains Rates 

 

This proposal would tax capital gains and qualified dividends of taxpayers with 

taxable income exceeding $1 million would be taxed at ordinary income tax rates, 

with 37% generally being the highest rate (40.8% including the net investment 

income tax).  The proposal would only apply to the extent that the taxpayer’s 

taxable income exceeds $1 million ($500,000 for married filing separately), 

indexed for inflation after 2023. 

  This proposal would be effective for gains recognized and dividends received 

on or after the date of enactment. 
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3. Minimum Tax on the Wealthiest Taxpayers 

 

a. 20% Tax on Unrealized Gains and Other “Income” 

 

This proposal would impose a 20% minimum tax on total income, including 

unrealized capital gains, for taxpayers with net wealth (assets less liabilities) 

over $100 million.  Taxpayers could pay the first year of minimum tax 

liability in nine equal, annual installments. Thereafter, they could pay the 

minimum tax imposed for those years (not including installment payments due 

in that year) in five equal, annual installments. 

  Payments of the minimum tax would be treated as a prepayment 

creditable against subsequent taxes on realized capital gains.  Refunds would 

be provided to the extent that net uncredited prepayments exceed the long-

term capital gains rate (inclusive of applicable surtaxes) times the taxpayer’s 

unrealized gains – such as after unrealized loss or charitable gift.  Refunds 

would first offset any remaining installment payments of minimum tax before 

being refundable in cash. 

 

b. Tax Phased In From $100 Million to $200 Million Net Worth 

 

The minimum tax would be fully phased in for all taxpayers with wealth 

greater than $200 million. Minimum tax liability would be reduced to the 

extent that the sum of minimum tax liability and uncredited prepayments 

exceeds twice 20% times the amount by which the taxpayer’s wealth exceeds 

$100 million. 

 

c. Death with Excess Uncredited Prepayments 

 

Net unused uncredited prepayments in excess of tax liability from gains at the 

death of an unmarried decedent would be refunded to his or her estate and 

included in the gross estate for Federal estate tax purposes. Net unused 

uncredited prepayments of a married decedent would be transferred to the 

spouse or as otherwise provided by the Secretary. 

 

d. Reporting Requirements 

 

Taxpayers with more than $100 million would be required to report to the 

IRS on an annual basis, separately by asset class, the total basis and total 

estimated value (as of December 31 of the taxable year) of their assets in each 

specified asset class, and the total amount of their liabilities.  Tradable assets 

(for example, publicly traded stock) would be valued using end-of- year 

market prices. Taxpayers would not have to obtain annual, market valuations 

of non- tradable assets, but would value them using the greater of the original 

or adjusted cost basis, the last valuation event from investment, borrowing, or 

financial statements, or any other method approved by the Secretary. 
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Valuations of non-tradable assets would increase by a conservative floating 

annual return (the five-year Treasury rate plus two percentage points) in 

between valuations. The IRS may offer avenues for taxpayers to appeal 

valuations, such as through appraisal. 

 Taxpayers who are illiquid, based on their reporting, if tradeable assets 

held directly or indirectly by the taxpayer make up less than 20% of the 

taxpayer’s net wealth.  Taxpayers who are treated as illiquid may elect to 

include only unrealized gain in tradeable assets in the calculation of their 

minimum tax liability, but taxpayers doing so would be subject to a deferral 

charge on the realization of gains on any non-tradeable assets. The deferral 

charge would not exceed 10% of unrealized gains. 

 

e. Authority to Promulgate Regulations 

 

The proposal would provide the Secretary with the authority to prescribe such 

regulations or other guidance determined to be necessary or appropriate to 

carry out the purposes of the proposal, including rules to prevent taxpayers 

from inappropriately converting tradeable assets to non-tradeable assets. 

 

f. Effective for Taxable Years After 2022 

 

The proposal would be effective for taxable years beginning after December 

31, 2022. 

 

4. Realization and Recognition of Gains on Gifts or Death 

 

a. General Recognition of Gains on Gifts and Death 

     

This proposal would require realization and recognition of capital gains when 

a donor makes a gift of appreciated property or a decedent dies holding 

appreciated property.  The gain would be equal to the difference between the 

market value on the date of the gift or date of death and the donor’s or 

decedent’s adjusted basis in that asset. That gain would be taxable income to 

the decedent on the Federal gift or estate tax return or on a separate capital 

gains return. The use of capital losses and carry- forwards from transfers at 

death would be allowed against capital gains and up to $3,000 of ordinary 

income on the decedent’s final income tax return, and the tax imposed on 

gains deemed realized and recognized at death would be deductible on the 

estate tax return of the decedent’s estate (if any).  Transfers of property into, 

and distributions in kind from a trust, other than a grantor trust that is deemed 

to be wholly owned and revocable by the donor, would be recognition events, 

as would transfers of property to, and by, a partnership or other non-corporate 

entity, if the transfers have the effect of a gift to the transferee. 

 

b. Deemed Transfers Every 90 Years 
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Gain on unrealized appreciation also would be recognized by a trust, 

partnership, or other non- corporate entity that owns property that has not 

been the subject of a recognition event within the prior 90 years. This 

provision would apply to property not subject to a recognition event since 

December 31, 1939, so that the first recognition event would be deemed to 

occur on December 31, 2030. 

 

c. Valuation of Transferred Property 

     

For purposes of this proposal, a transfer would be valued as for gift or estate 

tax purposes, except that a transferred partial interest would be valued at its 

proportional share of the fair market value of the whole property, without 

discounts for lack of control or marketability, unless the property is an 

interest in a trade or business to the extent its assets are actively used in the 

conduct of that trade or business. 

 

d. No Tax on Transfers to Wholly-Revocable Trusts 

 

Assets transferred to a wholly-owned revocable trust would have gain 

realized and recognized if the asset is distributed to anyone other than the 

deemed owner or the deemed owner’s U.S. spouse.  This realization and 

recognition does not occur where distributions are made in discharge of an 

obligation of the deemed owner, presumably because such distributions are 

already realization and recognition events. All of the unrealized appreciation 

on assets of a wholly-owned revocable grantor trust would be realized and 

recognized at the deemed owner’s death or, if earlier, if the trust becomes 

irrevocable. 

 

e. Exclusions from Realization 

 

1) $5 Million Per-Donor Exclusion 

 

This proposal would allow a $5 million per-donor exclusion from realization 

of capital gains on property transferred by lifetime gift. This exclusion would 

apply to unrealized appreciation on gifts that exceed the donor’s basic 

exclusion amount available when the gift is made.  Any unused exclusion at a 

decedent’s death would be portable to a surviving spouse.  The $5 million 

figure would be indexed for inflation after 2022. The recipient’s basis in 

property, whether received by gift or at death, would be the property’s fair 

market value at the time of the gift or the decedent’s death. 

  

2) Marital Exclusion 

 

Transfers to a U.S. spouse would not result in realization of gain and the 

donor’s or decedent’s basis would carry over.  Capital gain would not be 

realized until the surviving spouse disposes of the asset or dies. 
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3) Charitable Exclusion 

 

     Transfers to a charity would be exempt from the realization of capital 

gains, though transfers to a split-interest charitable trust would be subject 

to the tax, to the extent of the noncharitable interest. 

 

4) Tangible Personal Property Exclusion 

 

     Transfers of tangible personal property such as household furnishings 

and personal effects (excluding collectibles), would be exempt from the 

realization of capital gains. 

 

5) Personal Residence Exclusion 

 

     The $250,000 per-person exclusion under Section 121 for capital gain on 

a principal residence would apply to all residences.  This exclusion 

would be portable to a decedent’s surviving spouse, making the 

exclusion effectively $500,000 per couple. 

 

6) Qualified Small Business Stock Exclusion 

 

     The exclusion under Section 1202 for capital gain on certain small 

business stock would continue to apply. 

 

f. Deferral of Gain on Transfer of Family Business Interests 

 

    Taxpayers could elect not to recognize unrealized appreciation of certain 

family-owned and -operated businesses until the interest in the business is 

sold or the business ceases to be family-owned and operated. This proposal 

would allow a 15-year fixed-rate payment plan for the tax on appreciated 

assets transferred at death, other than liquid assets such as publicly traded 

financial assets and other than businesses for which the deferral election is 

made. The IRS would be authorized to require security at any time when IRS 

perceives a reasonable need for security to continue this deferral, from any 

person and in any form deemed acceptable by the IRS. 

 

g. Miscellaneous Provisions 

 

This provision would:  

 

•   allow taxpayers a full deduction for the cost of appraisals of 

appreciated assets;  

 

•   make provision for the imposition of liens to secure the payment of 

these capital gains;  
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•   allow the waiver of penalty for underpayment of estimated tax to the 

extent that underpayment is attributable to unrealized gains at death;  

 

•   grant a right of recovery of the tax on unrealized gains;  

 

•   determine who has the right to select the return filed;  

 

•   attempt to achieve consistency in valuation for transfer and income 

tax purposes;  

 

•   coordinate changes to reflect that the recipient would have a basis in 

the property equal to the value on which the capital gains tax is 

computed; and 

 

•   grant broad regulatory authority to Treasury to provide 

implementing rules. 

 

h. Authority to Promulgate Regulations 

 

This proposal would grant the Secretary and her delegates authority to issue 

regulations or other guidance necessary or appropriate to implement this 

proposal, including rules and safe harbors for determining the basis of assets 

in cases where complete records are unavailable, reporting requirements for 

all transfers of appreciated property including value and basis information, 

and rules where reporting could be permitted on the decedent’s final income 

tax return instead. 

 

i. Effective Date for Gains on Gifts and Deaths After 2022 and Other 

Ownership Starting January 1, 2023 

 

The proposal would be effective for gains on property transferred by gift, and 

on property owned at death by decedents dying, after December 31, 2022, 

and on certain property owned by trusts, partnerships, and other non-

corporate entities on January 1, 2023. 

 

5. Taxation of Grantor Trusts 

 

a. Grantor Retained Annuity Trusts (GRATs) 

 

This proposal would require that the remainder interest in a GRAT at the time 

the interest is created have a minimum value for gift tax purposes equal to the 

greater of 25% of the transferred assets or $500,000, but not more than the 

value of the assets transferred.  It would also prohibit decreasing the annuity 

during the annuity term and would prohibit the grantor from acquiring in an 

exchange an asset held in the trust without recognizing gain or loss for income 
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tax purposes.  Finally, the proposal would require that a GRAT have a 

minimum term of ten years and a maximum term of ten years longer than the 

grantor’s life expectancy. 

 

b. Irrevocable Grantor Trusts 

 

This proposal would treat a transfer of assets for consideration to a grantor 

trust that is not fully revocable by the deemed owner, as a realization and 

recognition event with respect to the appreciation in the value of the asset on 

the date of the transfer.  Such transfers would include sales of appreciated 

property and transfers of such property in satisfaction of an obligation (such 

as an annuity or unitrust payment).  Securitization transactions would not be 

subject to this new provision. 

 This proposal also would provide that the payment of the income tax on 

the income of a grantor trust is a gift that occurs on December 31 of the year 

in which the income tax is paid (or, if earlier, immediately before the owner’s 

death, or on the owner’s renunciation of any reimbursement right for that 

year), unless the deemed owner is reimbursed by the trust during that same 

year. The amount of the gift is the unreimbursed amount of the income tax 

paid. 

 

c. Effective Date Tied to Date of Enactment 

 

The GRAT portion and the portion of the proposal characterizing the 

grantor’s payment of income taxes as a gift would apply to all trusts created 

on or after the date of enactment. 

 The gain recognition portion of the proposal would apply to all 

transactions between a grantor trust and its deemed owner on or after the date 

of enactment. The legislative language providing for this immediate effective 

date should detail appropriately the particular types of transactions to which 

the new rule does not apply. 

 

6. Consistent Valuation of Promissory Notes 

 

This proposal would require that, if a taxpayer treats any promissory note as 

having a sufficient rate of interest to avoid the treatment of any foregone interest 

on the loan as income or any part of the transaction as a gift, that note 

subsequently must be valued for Federal gift and estate tax purposes by limiting 

the discount rate to the greater of the actual rate of interest of the note, or the 

applicable minimum interest rate for the remaining term of the note on the date of 

death. The Secretary will be empowered to issue regulations establishing 

exceptions to account for any difference between the applicable minimum interest 

rate at the issuance of the note and actual interest rate of the note. In addition, the 

term of the note would be treated as being short term regardless of the due date, or 

term loans would be valued as demand loans in which the lender can require 

immediate payment in full, if there is a reasonable likelihood that the note will be 
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satisfied sooner than the specified payment date and in other situations as 

determined by the Secretary.  This proposal would apply to valuations as of a 

valuation date on or after the date of introduction. 

 

7. Limit the Duration of the GST Exemption 

 

a. Limit to Two Generations Below Transferor 

 

This proposal would provide that the GST exemption would apply only to: 

(a) direct skips and taxable distributions to beneficiaries no more than two 

generations below the transferor, and to younger generation beneficiaries who 

were alive at the creation of the trust; and (b) taxable terminations occurring 

while any person described in (a) is a beneficiary of the trust. 

 

b. No Transferor Move-Down Rule 

 

For purposes of direct skips and taxable distributions to beneficiaries no more 

than two generations below the transferor, and to younger generation 

beneficiaries who were alive at the creation of the trust, Section 2653 

(multiple skips, including the transferor move-down rule) will not apply.  

Thus, the benefit of the GST exemption that shields property from the GST 

tax would not last as long as the trust. Instead, it would shield the trust assets 

from GST tax only as long as the life of any trust beneficiary who either is no 

younger than the transferor’s grandchild or is a member of a younger 

generation but who was alive at the creation of the trust. 

 

c. Authority to Promulgate Regulations 

 

    Treasury is expressly granted authority to adopt rules that facilitate the 

implementation and administration of this provision. 

 

d. Effective Date Tied to Date of Enactment 

 

    The proposal would apply on and after the date of enactment to all trusts 

subject to the generation-skipping transfer tax, regardless of the trust’s 

inclusion ratio on the date of enactment.  A pre-enactment trust would be 

deemed to have been created on the date of enactment. 

 

8. Other Estate and Trust Changes 

 

a. Definition of “Executor” 

 

This proposal would move the existing definition of executor from Section 

2203 to Section 7701, expressly making it applicable for all tax purposes.  It 

would also authorize an executor to do anything on behalf of the decedent in 

connection with the decedent’s pre-death tax liabilities or other tax obligations 
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that the decedent could have done if still living.  This proposal also would 

grant regulatory authority to the Secretary to resolve conflicts among multiple 

executors authorized by that provision.  The proposal would apply upon 

enactment, regardless of a decedent’s date of death. 

 

b. Increased Limit on the Reduction in Value of Special Use Property 

 

This proposal would increase the cap on the maximum valuation decrease for 

“qualified real property” elected to be treated as special use property under 

Section 2032A(a)(2), from $750,000 to $11.7 million. The proposal would 

apply to the estates of decedents dying on or after the date of enactment. 

 

c. Extend 10-Year Period for Certain Estate and Gift Tax Liens 

 

This proposal would extend the duration of the automatic lien beyond the 

current 10-year period to continue during any deferral or installment period 

for unpaid estate and gift taxes.  This proposal would apply to 10-year liens 

already in effect on the date of enactment, and to the automatic lien on gifts 

made and the estates of decedents dying on or after the date of enactment. 

 

d. Reporting Estimated Total Value of Trust Assets 

 

This proposal would require certain foreign or domestic trusts administered in 

the United States, (other than foreign trust subject to the reporting 

requirements of Section 6048(b)), to report to the IRS annually the name, 

address, and TIN of each trustee and grantor, and general information with 

regard to the nature and estimated total value of the trust’s assets.  The 

Secretary will prescribe the information to be reported and the method of 

reporting.  Reporting on asset information might be satisfied by identifying an 

applicable range of estimated total value on the trust’s income tax return, and 

it would apply to each trust whose estimated total value on the last day of the 

taxable year exceeds $300,000 or whose gross income for the taxable year 

exceeds $10,000.  This proposal would apply for taxable years ending after 

the date of enactment. 

 

9. Syndicated Conservation Easements 

 

a. No Deduction for Easement Exceeding 2.5 Times Basis 

 

This proposal would provide that a contribution by a partnership (whether 

directly or as a distributive share of a contribution of another partnership) is 

not treated as a qualified conservation contribution (and thus, the deduction 

for the contribution is disallowed) if the amount of such contribution exceeds 

two and a half times the sum of each partner’s relevant basis in such 

partnership. 
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b. Exceptions to the General Rule 

 

The disallowance rule would not apply if: (1) the easement property has been 

held by the partnership for at least three years on the date of the gift; or 

(2) substantially all of the interests of the partnerships or other pass-through 

entity are held, directly or indirectly, by an individual and members of his or 

her family. 

 

c. Effective Dates in 2016 and 2018 

 

The proposal would be effective for contributions made in taxable years 

ending after December 23, 2016, or, in the case of contributions to preserve a 

certified historic structure, for contributions made in taxable years beginning 

after December 31, 2018. 

 

10. Use of Donor Advised Funds to Avoid Required Private Foundation Payout  

 

Private nonoperating foundations are required to distribute at least 5% of the total 

fair market value of their non-charitable use assets each year, or be subject to a 

30% excise tax on the undistributed amount.  The proposal would clarify that a 

distribution by a private foundation to a donor advised fund is not a qualifying 

distribution unless both: (a) the donor advised fund’s assets are expended as a 

qualifying distribution by the end of the following taxable year; and (b) the private 

foundation maintains adequate records or other evidence showing that the donor 

advised fund has made a qualifying distribution within the required time frame.  

The proposal would be effective after the date of enactment. 

 

 

B. Build Back Better Plan 2.0 and 2.1 Propose Income Tax Surcharge on the Very 

Wealthy.  House Rules Committee Print 117-17, 117th Cong., 1st Sess. 1660-1666 

(Oct. 28, 2021), rev’d, House Rules Committee Print 117-187, 117th Cong., 1st 

Sess. 1660-1666 (Nov. 3, 2021) 

  

  A revised Build Back Better Act Plan released by the White House on October 28, 

2021 (v. 2.0), would impose a new 5% surtax on the those with income above $10 

million (for married couples filing a joint return, unmarried taxpayer heads of 

household, and unmarried taxpayers, or $5 million for married persons filing separate 

returns).  It would also apply an additional 3% surtax on income above $25 million 

(for married couples filing a joint return, unmarried taxpayer heads of household, and 

unmarried taxpayers, or $12.5 million for married persons filing separate returns).  For 

estates and trusts, the 5% surtax is imposed on entities with more than $200,000 of 

modified adjusted gross income, or 8% on estates or trusts with more than $500,000 

modified adjusted gross income. 

   Note.  The first House Rules Committee version of Build Back Better Plan 2.0 

stated that the income of a trust or estate would be determined after the distribution 

deduction but before the charitable distribution deduction.  A revision six days later (v. 
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2.1) stated that the income of a trust or estate would be determined after both the 

distribution deduction and the charitable distribution deduction. 

 

 

C. Build Back Better Plan 1.0 Proposes Income, Estate, Gift, and GST Tax Changes. 

Ways and Means Version Proposes Income Tax Rate Increases.  H.R. 5376, 117th 

Cong., 1st Sess. (Sept. 27, 2021) 

 

The Build Back Better Act also includes tax changes to raise approximately $3 trillion 

to offset the costs of the programs included in this bill.  )H. R. Rpt. 117-130, 117th 

Cong., 1st Sess. (Sept. 27, 2021); Staff of the Joint Committee on Taxation, 117th 

Cong, 1st Sess, Description of the Chairman’s Amendment in the Nature of a 

Substitute to the Committee Print Relating to Infrastructure Financing (Subtitle F), 

Green Energy (Subtitle G), The Social Safety Net (Subtitle H), and Prescription Drug 

Pricing (Subtitle J) (Sept. 14, 2021). 

 

1. Ordinary Income Tax Marginal Rate 

 

   The Build Back Better Act proposals would raise the top income tax rates for 

individuals, estates, and trusts to 39.6%.  For trusts and estates, this would be 

imposed on taxable income above $13,450 in 2022.  For years beginning on or 

after January 1, 2026, this rate is estimated as applying to taxable income of trusts 

and estates above $14,950. 

    For taxable years beginning in 2022, the 39.6% rate would be imposed on 

individuals filing a joint income tax return and certain surviving spouses, on 

taxable income above $450,000.  For married individuals filing separate income 

tax returns, the 39.6% rate would be imposed in 2022 on taxable income above 

$250,000.  For single individuals filing as head of household, the 39.6% rate 

would be imposed on taxable income above $425,000.  For other unmarried 

individuals, the 39.6% rate would be imposed in 2022 on taxable income above 

$450,000.  For taxable years beginning in 2026, after the expiration of the rate 

reductions under the Tax Cut and Jobs Act of 2017, the 39.6% rate would be 

imposed on individuals filing a joint income tax return and certain surviving 

spouses, on taxable income above $492,450, adjusted for inflation.  For married 

individuals filing separate income tax returns, the 39.6% rate would be imposed in 

2022 on taxable income above $246,225, adjusted for inflation.  For single 

individuals filing as head of household, the 39.6% rate would be imposed on 

taxable income above $465,100, adjusted for inflation.  For other unmarried 

individuals, the 39.6% rate would be imposed in 2022 on taxable income above 

$437,700. 

    These changes would be effective for taxable years beginning after December 

31, 2021.  These changes are projected to raise $170 billion in revenue over ten 

years. 
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2. Capital Gains Marginal Rate 

 

    The proposals would also raise the top capital gains rate for individuals, 

estates, and trusts to 25%.  For trusts and estates, this would be imposed on capital 

gains above $13,450. 

 For individuals filing a joint income tax return and certain surviving spouses, 

this would be imposed on capital gains above $501,600.  For married individuals 

filing separate income tax returns, this would be imposed on capital gains above 

$250,800.  For unmarried individuals filing as head of household, this would be 

imposed on capital gains above $473,750.  For all other individuals, this would be 

imposed on taxable income above $453,800, before 2021 inflation adjustment.  

For unrecaptured section 1250 gains, the 25% rate would continue in effect, and 

for gains on the sale or exchange of collectibles, the present 28% rate would 

continue in effect. 

 This would be effective for taxable years ending after September 13, 2021, 

the date of introduction.  These changes are projected to raise $123 billion in 

revenue over ten years. 

 Because these changes would apply to taxable year 2021, a transition rule 

taxes gains and losses for the portion of the year before the date of introduction 

with a top marginal regular capital gains rate of 20%, while taxing gains and 

losses for the portion of the taxable year after the date of introduction separately 

with a top marginal regular capital gains rate of 25%. A similar transition rule 

applies for purposes of the alternative minimum tax. A taxpayer’s gains or losses 

allocated from a passthrough entity determines the date of those gains and losses 

at the entity level.  Capital gain recognized in the post-introduction portion of the 

taxable year will be treated as recognized in the pre-introduction portion of the 

taxable year if they arise from a transaction that occurs pursuant to a written 

binding contract entered into on or before the date of introduction, unless the 

contract is modified in any material respect after September 13, 2021. 

 

3. Net Investment Income (NII) Tax 

 

The proposal would impose the current 3.8% tax on net investment of individuals, 

estates, and most noncharitable domestic trusts, on both net investment income 

and other gross income derived from a trade or business in which the taxpayer 

materially participates. 

 These changes would apply to all taxable years beginning after December 31, 

2021.  These changes are projected to raise $252 billion in revenue over ten years. 

 

4. Limitation on Deduction of Qualified Business Income 

 

The proposals would impose a limitation on the deduction under Section 199A for 

qualified business income from a partnership, S corporation, or proprietorship.  

The limitation would be $500,000 for married individuals filing a joint income tax 

return, $250,000 for married individuals filing separate tax returns, or $400,000 

for other individuals.  The limitation for estates and trusts would be $10,000. 
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 These changes would be effective for taxable years beginning after December 

31, 2021.  These changes are projected to raise $78 billion in revenue over ten 

years. 

 

5. Surtax on Very High Incomes 

 

The proposal would impose a 3% surtax on the modified adjusted gross income of 

an individual, estate, or trust that exceeds a specified amount.  For estates or 

trusts, the 3% tax would apply to modified adjusted gross income in excess of 

$100,000. 

 For married individuals filing joint returns, surviving spouses, and unmarried 

persons, the 3% tax would apply to modified adjusted gross income in excess of 

$5 million.  For married individuals filing separate returns, the 3% tax would 

apply to modified adjusted gross income in excess of $2.5 million. 

 For estates and trusts, adjusted gross income will be determined under the 

rules of Section 67(e).  For this purpose, modified adjusted gross income means 

adjusted gross income, reduced by any deduction (not taken into account in 

determining adjusted gross income) allowed for investment interest (section 

163(d)). 

 These changes would apply to taxable years beginning after December 31, 

2021.  These changes are projected to raise $127 billion in revenue over ten years. 

 Note.  Clearly, these changes would increase the income taxes of individuals, 

trusts, and estates with significant income.  The relatively low figure for trusts and 

estates suggests that many fiduciaries should consider accelerating income that 

would otherwise be taxed in 2022 or deferring deductions that would otherwise be 

deducted in 2021, to increase taxable income in 2021 and reduce taxable income 

in 2022.  These changes should be made only when it is practicable to do so and 

when the taxpayer’s liquidity permits the payment of the additional income taxes 

this year.  Of course, fiduciaries will be faced with trying to determine the best 

interests of the trust and its beneficiaries, which will depend upon whether these 

changes become law in 2021.  A fiduciary who decides that these changes are not 

yet safely predictable may be faulted if the laws do change and no action is taken, 

but those who decide that these changes are safely predictable may be faulted if 

the laws do not change and actions have been taken that accelerate the tax on trust 

or estate income. 

 

6. Syndicated Conservation Easements 

 

The Ways and Means version of the tax changes under the Build Back Better Act 

includes approximately $3 trillion in tax increases to offset the costs of the 

programs included in this bill.  See H. R. Rpt. 117-130, 117th Cong., 1st Sess. 

(Sept. 27, 2021); Staff of the Joint Committee on Taxation, 117th Cong, 1st Sess, 

Description of the Chairman’s Amendment in the Nature of a Substitute to the 

Committee Print Relating to Infrastructure Financing (Subtitle F), Green Energy 

(Subtitle G), The Social Safety Net (Subtitle H), and Prescription Drug Pricing 

(Subtitle J) (Sept. 14, 2021).  Specifically, the Ways and Means proposal would 
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eliminate the charitable income tax deduction for participation in abusive 

syndicated conservation easement transactions, in which the property is held for 

less than three years before the contribution and the deduction claimed exceeds 

2.5 times the donor’s basis of the property. 

 The Ways and Means proposal also modifies the rules on accuracy-related 

penalties for abusive syndicated conservation easement transactions. Any 

disallowance under these rules will be is treated as a gross valuation misstatement, 

increasing the penalty to from 20% to 40% of the underpayment and eliminating 

any defense based on reasonable cause.  The requirement for supervisory approval 

of the penalty assessment under section 6751(b) is also eliminated in these cases. 

 These changes would apply to contributions made after December 23, 2016, 

the date on which the IRS designated certain syndicated conservation easement 

arrangements as listed transactions under Section 6111.  See Notice 2017-10, 

2017-4 I.R.B. 544 (Jan. 23, 2017).  These changes are projected to raise $11 

billion in revenue over ten years. 

 Note 1.  The IRS has been aggressively attacking abusive syndicated 

conservation easements and they have been successful in the cases that have gone 

to trial.  It is not clear that this new rule will do more to eliminate these 

arrangements than the current IRS efforts, but it will relieve the IRS of the burden 

of finding technical faults in these transactions, and require only that they 

establish the required brevity of holding period and the excessive claimed 

appreciation. 

    Note 2.  A revised version of the Build Back Better plan tax provisions was 

proposed on October 28, 2021 and revised on November 3, 2021.  House Rules 

Committee Print 117-17, 117th Cong., 1st Sess. 1660-1666 (Oct. 28, 2021), rev’d, 

House Rules Committee Print 117-187, 117th Cong., 1st Sess. 1660-1666 (Nov. 3, 

2021).  This revised version deleted the proposal relating to syndicated 

conservation easements. 

 

7. Transfer Tax Changes 

  

a. Lower Applicable Exclusion Amount and GST Exemption 

 

    The TCJA doubled the estate and gift tax exemption.  With inflation, it is now 

$11,700,000 for unmarried individuals and $23,400,000 for married 

individuals.  This increase provision is currently scheduled to expire on 

December 31, 2025. The Ways and Means proposal would move the 

expiration date to December 31, 2021.  This would also reduce the GST 

exemption accordingly, since it is tied to the estate tax applicable exclusion 

amount.  These changes would apply to estates of decedents dying and gifts 

made after December 31, 2021.  Projected revenue raised - $50 billion. 

 

b. Increased Special Use Valuation Limit 

 

The Ways and Means proposal would increase from $750,000 to $11,700,000 

the maximum amount that an estate can be reduced by special use valuation 
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under Section 2032A for farm and closely-held business real estate.  These 

changes would apply to respect to estates of individuals dying after and to 

gifts after December 31, 2021. 

 

c. Estate and Gift Taxation of Grantor Trusts 

 

The Ways and means proposal would make the estate and gift tax rules more 

like the income tax rules with respect to grantor trusts.  This provision, which 

applies only to future trusts and future transfers, would include the assets of a 

grantor trust in the grantor’s gross estate for estate tax purposes.  It would 

also treat the termination of grantor trust status during the grantor’s lifetime 

or the distribution of assets from the trust to someone other than the grantor 

or the grantor’s spouse as a taxable gift by the grantor. This provision also 

taxes a sale from a grantor trust to its owner the same way as a normal sale of 

assets.  This provision would be effective for trusts created on or after the 

date of enactment, and to any portion of a trust created before the date of 

enactment attributable to contributions after the date of enactment.  Projected 

revenue raised - $7 billion. 

 Note.  This is a very broad proposal.  It would impose a gift tax on the 

grantor when the grantor trust status ends, so it could eliminate the utility of 

such conventional planning vehicles as Qualified Personal Residence Trusts 

(QPRTs), Grantor Retained Annuity Trusts (GRATs), and Inter Vivos 

Charitable Lead Grantor Trusts.  

  Proposed Section 2901(b) states that these rules would not apply to any 

portion of a trust that is otherwise includible in the grantor’s gross estate.  It is 

unclear whether this exception would preclude the operation of the new rules 

to GRATs and QPRTs, both of which are initially includible in the grantor’s 

gross estate.  That inclusion, however, continues only during the reserved use 

or reserved annuity period, and the proposed statute does not explain what is 

made by “includible” in the grantor’s gross estate.  If Treasury construes this 

to mean “included,” then GRATs and QPRTs for which the grantor has 

outlived the reserved benefit period would not be subject to these new rules.  

If Treasury construes this to exclude from the operation of the new rules only 

trust that will not be included in the grantor’s gross estate, GRATs and 

QPRTs may not be excluded.  Further clarification is required. 

 This proposal would also cause the assets of most Irrevocable Life 

Insurance Trusts (ILITs) to be included in the insured grantor’s gross estate, 

because virtually all such trusts are grantor trusts based solely on the fact that 

trust income may be used to pay premiums on the policies owned by the trust. 

 This problem cannot necessarily be solved prohibiting the trustee from 

using income to pay premiums.  In PLR 8839008, the IRS distinguished 

fiduciary accounting income from gross or taxable income and stated that 

Section 677(a)(3) refers to the latter.  In that ruling, the trustee of an ILIT was 

prohibited from using income to pay premiums.  The trustee paid them from 

fiduciary accounting principal, but the IRS stated that, because the premiums 

were greater than the trust’s taxable income, the trustee was deemed to have 
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used the income to pay the premiums, and the grantor was taxable on that 

income.  Thus, unless clarified, this provision could eliminate the primary 

benefits of the irrevocable life insurance trust.  This would be particularly 

problematic because the increased estate tax rates and reduced basic 

exclusion amount would create greater liquidity demands on a decedent’s 

taxable estate, and ILITs have traditionally been the primary vehicle for 

meeting these liquidity demands. 

 Perhaps the best solution in such a situation would be to create an ILIT, 

prohibit the use of income to pay premiums, and then: (i) fund the trust and 

keep the money in a non-interest bearing account for future use paying 

premiums; (ii) have the grantor pay the premiums directly to the insurer; or 

(iii) have the grantor give money to the trustee and have the trustee 

immediately pay the premiums (possibly keeping the money in a non-interest 

bearing account during the Crummey withdrawal period). 

 

d. Valuation Discounts 

 

    The Ways and Means proposal would change the estate and gift tax valuation 

rules to ignore discounts from partial ownership or lack of control of an asset 

in determining its value, to the extent that the entity includes assets that are 

not used in the conduct of an active trade or business. Thus, the value of 

passive assets held by a partnership, LLC, or corporation that are not used in 

the active conduct of the business would be valued without a discount, as if 

owned directly by the entity owners.  Because this provision is limited to 

passive assets, it should not affect family farms and businesses.  There is also 

a look-through rule that treats the nonbusiness assets of another entity as held 

by the parent entity, if the parent holds at least a 10% interest in the 

subsidiary entity.  This provision would be effective for transfers on or after 

the date of enactment.  Projected revenue raised - $20 billion. 

     Note 1.  A revised version of the Build Back Better plan tax provisions 

was proposed on October 28, 2021 (Version 2.0) and revised on November 3, 

2021 (Version 2.1).  Rules Committee Print 117-17, 117th Cong., 1st Sess. 

1660-1666 (Oct. 28, 2021), rev’d, Rules Committee Print 117-187, 117th 

Cong., 1st Sess. 1660-1666 (Nov. 3, 2021).  This revised version deleted all 

of the transfer tax proposals. 

 Note 2.  There appears to be no constitutional reason why these changes 

could not be retroactive to the beginning of the year in which it was enacted 

or, possibly, even earlier.  See United States v. Carlton, 512 U.S. 26, 114 S. 

Ct. 2018, 2019, 129 L. Ed. 2d 22, 25 (1994); Kitt v. United States, 277 F.3d 

1330 (Fed. Cir. 2001), modified, 288 F.3d 1355 (Fed. Cir. 2002); 

NationsBank v. United States, 269 F.3d 1332 (Fed. Cir. 2001), cert. denied, 

537 U.S. 813 (2002); Quarty v. United States, 170 F.3d 961 (9th Cir. 1999); 

U.S. Bank, N.A. v. United States, 74 F. Supp. 2d 934, 935 (D. Neb. 1999).  

Politically, however, there is often substantial objection to a significant 

change in the tax law (other than the level of tax rates) being made 
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retroactive, though often that objection is less if the changes are effective 

only from the date the legislation was first introduced. 

 

 

D. Capital Gains at Gift or Death Proposals.  Biden Administration’s Proposed 

American Families Plan, Dept. of Treas., “General Explanations of the 

Administration’s Fiscal Year 2022,” pp. 61-64 (May 2021) (the “Green book 

2022”); Dept. of Treas, “General Explanations of the Administration’s Fiscal 

Year 2023 Revenue Proposals,” (March 27, 2022) (the “Green Book 2023”) 

 

The Administration has proposed, as have members of both the House and Senate, that 

capital gains be recognized at death and on lifetime gifts.  The Biden Administration’s 

proposal was first released in a Fact Sheet for the Proposed American Families Plan, 

published on the White House web site, and then in the Treasury Department’s Green 

Books for 2022 and 2023.  The 2022 Green Book discussion is more extensive, but it 

appears that the 2023 proposal does not materially differ from the 2022 proposal.  See 

White House Fact Sheet (April 28, 2021), https://www.whitehouse.gov/briefing-

room/statements-releases/2021/04/28/fact-sheet-the-american-families-plan.  Without 

specific statutory language, it is not possible to be certain about the precise terms of 

this proposal. 

 The Biden proposal should be compared with a draft proposal introduced in the 

Senate by Senator Chris Van Hollen (D-Md.) entitled “Sensible Taxation and Equity 

Promotion (STEP) Act of 2021.” Van Hollen Senate Discussion Draft (March 29, 

2021).  This bill was circulated among a group that includes Sen. Sheldon Whitehouse, 

who is on the Senate Finance Committee.  This bill is not yet been assigned a bill 

number.  It should also be compared with H.R. 2286, 117th Cong., 1st Sess. (March 

29, 2021), introduced in the House of Representatives by Rep. Bill Pascrell (D-N.J.), a 

member of the House Committee on Ways and Means.  This bill has three co-

sponsors, all of whom are Democrats.  (Please note that this discussion will sometimes 

refer to H.R. 2286 as the House Bill and the van Hollen discussion draft as the Senate 

Bill, though neither has yet been put to a vote. 

 

1. Tax Capital Gains on Gifts or at Death 

 

   All three proposals would make a lifetime gift or a transfer at death a realization 

and recognition event with respect to appreciated property.  The House and Senate 

proposals would add a new Section 1261, “Gains from Certain Property 

Transferred by Gift or Upon Death.” Generally, H.R. 2286 states that the transfer 

of property “by gift or at death” after December 31, 2021 will be treated for 

income tax purposes as if it were sold for its fair market value on the date of the 

gift or the date death.  Prop. IRC § 1261(a).  Both the House and Senate bills also 

give the transferee a full fair market value basis in the asset, reflecting the 

recognition of gain. 

    The general rule of the Van Hollen discussion draft (Van Hollen”) is almost 

the same as H.R. 2286, except that it explicitly applies to transfers “by gift, in 

trust, or upon death.”  This is a material difference, because it states that, except 

https://www.whitehouse.gov/briefing-room/statements-releases/2021/04/28/fact-sheet-the-american-families-plan
https://www.whitehouse.gov/briefing-room/statements-releases/2021/04/28/fact-sheet-the-american-families-plan
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for transfers to certain trusts discussed below, any transfer to a trust will be treated 

as a constructive sale of the transferred property. 

    The most glaring difference between the Biden proposal and the other two is 

that the Biden proposal would also treat as a realization and recognition event a 

transfer of property into or a distribution of property out of a trust, partnership, or 

other noncorporate entity.  This is the only proposal that addresses the taxation of 

transfers into and out of a partnership. 

 

2. $1,000,000 Exclusion for Transfers at Death 

  

   All three proposals provide that gross income does not include up to $1,000,000 

of net capital gains for transfers at death to which Section 1261(a) applies.  H.R. 

2286, Prop. IRC § 1391(a); Van Hollen, Prop. IRC § 1391(b).  This exemption is 

indexed for inflation. H.R. 2286, Prop. IRC § 1391(b); Van Hollen, Prop. IRC 

§ 1391(c). 

 The Biden proposal, unlike the other two, expressly makes this exclusion 

portable to a surviving spouse. 

 

3. $100,000 Exclusion for Lifetime Transfers 

 

   Van Hollen also provides a $100,000 lifetime exclusion for gain on gifts. Van 

Hollen, Prop. IRC § 1391(a).  Neither the Biden proposal nor the House proposal 

has a similar provision. 

 

4. Long-Term Trusts – Periodic Deemed Dispositions 

 

   The Biden proposal states that gain on unrealized appreciation also would be 

recognized by a trust, partnership, or other non-corporate entity that owns 

appreciated property that has not been the subject of a recognition event within the 

prior 90 years, with the testing period beginning on January 1, 1940.  The first 

possible recognition event for any taxpayer under this provision would thus be 

December 31, 2030. 

    H.R. 2286 states that on the 30th anniversary of the later of the date on which 

property is transferred to a non-grantor trust or a grantor trust that is not includible 

in the grantor’s gross estate, or January 1, 2022, and on each 30th anniversary 

thereafter, the trust assets shall be taxed as if they had been transferred.  Any 

property that has been held by a non-grantor trust or a grantor trust that is not 

includible in the grantor’s gross estate on January 1, 2022, and that has been so 

held for at least 30 years, shall be taxed as if it were sold on January 1, 2022.  

H.R. 2286, Prop. IRC § 1261(c)(4). 

    Van Hollen states that with respect to trusts other than grantor trusts the 

assets of which are includible in the grantor’s gross estate, any property held by 

the trust shall be treated as having been sold for its fair market value on the last 

day of the taxable year ending 21 years after the latest of (i) December 31, 2005; 

(ii) the date the trust was established; and (iii) the last date on which such property 
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was treated as sold by reason of this rule.  Van Hollen, Prop. IRC 

§ 1261(b)(2)(A). 

 

5. Exceptions to Recognition 

 

   All of the proposals include several exceptions to the general rule that a gift or 

death is treated as a constructive sale. 

 

a. Marital Exception 

 

The Biden proposal states that transfers by a decedent to a U.S. spouse would 

carry over the basis of the decedent and no gain would be recognized.  Capital 

gain on property transferred to a U.S. spouse would be recognized on the 

spouse’s death or earlier if the spouse disposes of the asset.  There does not 

appear to be a secondary marital exception if the spouse remarries.  Also, there 

is no provision for exempt marital gifts to a QDOT when the donor’s spouse is 

not a U.S. citizen. 

  H.R. 2286 provides an exception for transfers to a surviving spouse who 

is a U.S. citizen.  H.R. 2286 Prop. IRC § 1261(b)(1).  In addition, a qualifying 

spousal trust is not subject to the recognition rules applicable to trusts 

generally.  A qualifying spousal trust is a qualified domestic trust under IRC 

§ 2056A, of which the transferor’s spouse is the sole current income 

beneficiary and the transferor, during his or her lifetime, or such spouse or 

surviving spouse has a power of appointment over the entire trust.  H.R. 2286 

Prop. IRC § 1261(c)(5). 

  Van Hollen contains a much more detailed marital exception.  Under that 

bill, there is no constructive sale treatment for any transfer to a spouse or 

surviving spouse of the transferor, or to a QTIP trust.  Van Hollen, Prop. IRC 

§§ 1261(c)(2)(A) and 1261(c)(2)(C).  Property transferred to a spouse or QTIP 

trust will be treated as sold by the spouse or surviving spouse on the date on 

which it is disposed of by the spouse or surviving spouse or, if earlier, the date 

of such spouse’s death. Van Hollen, Prop. IRC § 1261(c)(2)(B).  The Van 

Hollen discussion draft denies the marital exception for a transfer to a spouse 

who is not a U.S. citizen or a long-term resident.  A long-term resident is 

defined, for this purpose, as an individual who is not a U.S. citizen, who is a 

permanent resident of the United States for the taxable year in which the 

transfer occurs and in at least 8 of the 15 taxable years preceding the taxable 

year in which the transfer occurs.  Van Hollen, Prop. IRC § 1261(c)(2)(D).  

Van Hollen does not provide an exception for a gift to a QDOT. 

 

b. Charitable Exception 

 

The Biden proposal states that transfers by a decedent to charity would not 

generate a taxable capital gain.  The transfer of appreciated assets to a split-

interest trust would generate a taxable capital gain, with an exclusion allowed 
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for the charity’s share of the gain based on the relative value of the charity’s 

interest in the trust under estate and gift tax rules. 

 H.R. 2286 exempts from the recognition rules transfers to charity 

described in Section 170(c). H.R. 2286, Prop. IRC § 1261(b)(3). 

 Van Hollen also exempts from the recognition rules transfers to or for the 

use of a charity described in Section 170(c). Van Hollen, Prop. IRC 

§ 1261(c)(3)(A).  Van Hollen explicitly states that property set aside for the 

use of a charity is not subject to the dynasty trust rules discussed above.  Van 

Hollen, Prop. IRC § 1261(c)(3)(B).  In valuing what part of a trust is held for 

the use of a charity, rules similar to Section 2702 will apply.  Van Hollen, 

Prop. IRC § 1261(c)(3)(C).  A gift of an interest in property for the benefit of 

a charity is not eligible for this exception unless the interest is a remainder 

interest, a guaranteed annuity, or a unitrust interest. Van Hollen, Prop. IRC 

§ 1261(c)(3)(D).  The dynasty trust rules discussed above do not apply to 

qualified disability trusts (defined in Section 642(b)(2)(ii)) or cemetery 

perpetual care trusts (defined in Section 642(i). 

 

c. Tangible Personal Property Exception 

       

The Biden proposal states that the transfer of tangible personal property such 

as household furnishings and personal effects (excluding collectibles) would 

not be a recognition event. 

 H.R. 2286 exempts transfers of tangible personal property that are not: 

(a) held in connection with a trade or business; (b) held for investment; or 

(c) a collectible.  For this purpose, a collectible is defined with reference to 

Section 408(m), which precludes holding collectibles in an IRA, and thus 

includes any work of art, any rug or antique, any metal or gem, any stamp or 

coin, any alcoholic beverage, or any other tangible personal property 

specified by the Secretary for this purpose.  H.R. 2286, Prop. IRC 

§ 1261(b)(2).  Thus, transfers of non-collectible personal effects would not be 

subject to the new tax on death or gifts.  Under Prop. Reg. § 1.408-10(b), 49 

Fed. Reg. 2794 (Jan. 23, 1984), the taxable items of tangible personal 

property would also include any musical instrument or historical objects 

(documents, clothes, etc.). 

 Van Hollen exempts transfers of tangible personal property that are not: 

(a) held in connection with a trade or business; (b) held for the production of 

income; or (c) a collectible.  For this purpose, a collectible is defined with 

reference to Section 408(m).  Van Hollen, Prop. IRC § 1261(c)(1).  The 

difference between the two bills appears to be only that H.R. 2286 refers to 

assets held for investment, while Van Hollen refers to assets held for the 

production of income. 

    Note.  The phrase in H.R. 2286 appears to be broader than that in Van 

Hollen, because assets can be held for investment without the generation of 

income if they are held expressly for appreciation, while assets held to 

produce income are almost definitionally also held for investment. 
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d. $250,000 Residential Gain Exemption 

 

    The Biden proposal states that the $250,000 per-person exclusion under 

current law for capital gain on a principal residence would apply to transfers 

of “all residences” by gift or at death and would be portable to the decedent’s 

surviving spouse.  Thus, the exclusion would be $500,000 per couple. 

 

e. Small Business Stock Exemption 

 

    The Biden proposal states that the exclusion under current Section 1202 for 

capital gain on certain small business stock would apply to gifts and transfers 

at death. 

 

6. Taxation of Deemed Owner of Grantor Trusts 

 

   The Biden proposal states that the deemed owner of a wholly-revocable grantor 

trust would recognize gain on the unrealized appreciation in any asset distributed 

from the trust to any person other than the deemed owner or his or her U.S. 

spouse, other than a distribution made in discharge of an obligation of the deemed 

owner.  All of the unrealized appreciation on assets of a revocable trust would be 

realized at the deemed owner’s death or if the trust otherwise becomes 

irrevocable. The Biden proposal makes no other special provisions for grantor 

trusts that are not wholly-revocable by the deemed owner. 

 H.R. 2286 states that assets held by a grantor trust that is included in the 

grantor’s gross estate are treated as sold on (i) the date of the grantor’s death or, if 

earlier, (ii) the date they are distributed to someone other than the grantor.  A 

similar rule applies with respect to trusts deemed owned by a third-party under 

Section 678.  H.R. 2286, Prop. IRC § 1261(c)(1). 

 Van Hollen states that a transfer to a grantor trust deemed owned by “the 

transferor” is not treated as a sale for fair market value.  Van Hollen, Prop. IRC 

§ 1261(b)(1)(A).  Property held in a grantor trust is treated as transferred by the 

grantor in a sale for fair market value, however, on the date that: (i) the grantor 

ceases to be treated as the deemed owner; (ii) the property is distributed to any 

person other than the grantor; or (iii) the property would no longer be includible in 

the grantor’s gross estate.  Property in a grantor trust is also treated as having been 

sold for its fair market value on the date of the grantor’s death.  Van Hollen, Prop. 

IRC § 1261(b)(1)(B). 

 Note.  The House and Senate bills have similar treatment of property held in 

a grantor trust that would not be includible in the grantor’s gross estate, but H.R. 

2286 provides for similar treatment for trusts deemed owned by a third-party 

under Section 678.  Thus, under H.R. 2286, a grantor’s transfer to a BDIT or 

BDOT should not itself be treated as a sale of the transferred assets for their fair 

market value, but under Van Hollen, it would be so taxable.  The Biden proposal 

does not appear to make special provisions for trusts that are wholly taxable to 

someone other than the grantor under Section 678. 
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7. Trust Modification or Decanting 

 

H.R. 2286 provides that the modification of the beneficiaries of a trust or the 

transfer or distribution of trust assets (including distribution to another trust) shall 

be treated as a taxable disposition under these rules, “unless the Secretary 

determines that any such transfer or modification is of a type which does not have 

the potential for tax avoidance.”  H.R. 2286, Prop. IRC § 1261(c)(3). 

 Neither the Biden proposal nor Van Hollen has a comparable provision. 

   

8. Step-Up in Basis for Gifts where Gain Recognized 

 

The Biden proposal states that the basis of property received from a decedent 

would continue to be its fair market value at the decedent’s death. The basis of 

property received from a donor would be its fair market value at the time of the 

gift. The donee’s basis in property received by lifetime gift would be the donor’s 

basis, to the extent that the unrealized gain on that property counted against the 

donor’s $1 million exclusion from recognition. 

 Both the House and Senate bills state that property acquired by gift after 

December 31, 2021 will take a basis equal to the fair market value of the property 

at the time of the gift.  Prop. IRC § 1015(a)(1). 

 

9. Annual Exclusion Gifts 

 

H.R. 2286 provides that no gain is recognized on transfers to an individual that are 

not taxable gifts because of the gift tax annual exclusion.  Prop. IRC § 1261(d). 

 Van Hollen has no similar provision, but it provides a $100,000 lifetime 

exemption from taxation as a sale for fair market value for transfers during the 

transferor’s lifetime.  Van Hollen, Prop. IRC § 1391(d). 

 The Biden proposal has no similar provision. 

 

10. Information Reporting 

 

The Biden proposal states that the gain would be reported on the Federal gift or 

estate tax return or on a separate capital gains return. 

 H.R. 2286 provides a new Section 6050Z, “Returns Relating to Certain Gifts 

and Bequests,” which will require that a donor or the executor for a decedent shall 

be required to report to the Secretary and to each transferee the name and taxpayer 

ID number of the transferee, a description of the transferred property, and the fair 

market value of the transferred property.  This will apply to any gift, other than 

one of a covered security (defined with reference to Section 6045(g)(3), on which 

the broker is already required to report), to which new Section 1261 will apply, 

and to any transfer at death (other than a transfer of a covered security) which is 

includible in gross income under Section 1261.  There are exceptions for gifts that 

are not subject to new Section 1261 because they are under the annual exclusion, 

and to transfers at death that are under the $1,000,000 exclusion. 
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 Van Hollen provides a new Section 6048A, “Information With Respect to 

Certain Domestic Trusts,” which will require the trustee of any trust the aggregate 

value of the assets of which is more than $1,000,000 on the last day of the taxable 

year, or the gross income for the taxable year of which exceeds $20,000, shall be 

required to provide the Secretary with (a) a full and complete accounting of  all 

activities and operations of the trust  for  the taxable year; (b) the name and 

taxpayer ID number of the trustee, the grantor, and each beneficiary of the trust, 

and such other information as the Secretary requires.  Van Hollen, Prop. IRC § 

6048A. 

   

11. Extension of the Time to Pay Certain Capital Gains at Death 

 

The Biden proposal states that the payment of tax on the appreciation of certain 

family-owned and -operated businesses would not be due until the interest in the 

business is sold or the business ceases to be family-owned and operated.  A 15-

year fixed-rate payment plan would be allowed for the capital gains tax on 

appreciated assets transferred at death, other than liquid assets such as publicly 

traded financial assets and other than businesses for which the deferral election is 

made.  The IRS could require security at any time when there is a reasonable need 

for security to continue this deferral. 

 H.R. 2286 provides that a taxpayer may elect to pay any capital gain 

recognized on a transfer at death of an eligible asset (an asset other than actively-

traded personal property (see Section 1092(d)(1)), under Section 1261 can be paid 

in 2 or more (but not more than 7) equal annual installments.  H.R. 2286, Prop. 

IRC § 6168(a)(1).  The election must be made not later than the time the return 

reporting the tax on the gain is due.  H.R. 2286, Prop. IRC § 6168(a)(2).  The 

interest rate on the deferred tax shall be 45% of the annual rate for underpayments 

of income taxes under Section 6601. 

 Van Hollen provides that a taxpayer may elect to pay any tax on a capital 

gain recognized on account of the transfer of an eligible asset (an asset other than 

actively-traded personal property (see Section 1092(d)(1)), on a transfer at death 

under Section 1261, can be paid in 2 or more (but not more than 10) equal annual 

installments.  Van Hollen, Prop. IRC § 6168(a)(1).  The first installment shall be 

paid on or before the date selected in the election, which is not more than 5 years 

after the date on which the tax is otherwise due.  Van Hollen, Prop. IRC 

§ 6168(a)(2).  Interest is due during this 5-year deferral period. Van Hollen, Prop. 

IRC § 6168(f)(1).  The election must be made not later than the time the return of 

tax reporting the gain is due.  Van Hollen, Prop. IRC § 6168(d).  The interest rate 

on the deferred tax shall be 45% of the annual rate for underpayments of income 

taxes under Section 6601. Van Hollen provides for an acceleration of the deferred 

tax if the eligible asset is distributed, sole, exchanged or otherwise disposed of or 

nonrecourse indebtedness is secured in whole or in part by a portion of such 

eligible asset.  Van Hollen, Prop. IRC § 6168(g)(1).  Similarly, any late payment 

of interest or principal must be paid upon notice from the Secretary, unless the 

payment is made within 6 months of the original due date.  If the payment is made 

within 6 months, there will be a penalty equal to 5% of the amount of the 
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payment.  Van Hollen, Prop. IRC § 6168(g)(2).  A special lien is imposed under 

new Section 6324C, “Special Lien for Taxes Deferred Under Section 6168.”  Van 

Hollen, Prop. IRC § 6324(c). 

 

12. Waiver of Penalty for Underpayment of Estimated Tax 

 

The Biden proposal states that provision will be made for waiver of the penalty 

for underpayment of estimated tax with respect to capital gains at death. 

 Van Hollen provides that a taxpayer who dies during the taxable year shall 

not be liable for an estimated tax underpayment penalty if the source of the 

underpayment was the tax under Section 1261.  Van Hollen, Prop. IRC 

§ 6354(e)(3)(C). 

 H.R. 2286 has no comparable provision. 

 

13. Appraisal Costs 

  

   The Biden proposal states that donors and estates of decedents could deduct the 

full cost of appraisals of appreciated assets on the estate tax return. 

 Van Hollen permits the deduction of the costs of any appraisal of property 

that is deemed to have been sold under Section 1261.  Van Hollen, IRC § 199B.  

This is not treated as a miscellaneous itemized deduction. 

 H.R. 2286 has no comparable provision. 

 

14. Effective Date 

 

The Biden proposal would be effective for gains on property transferred by gift, 

and on property owned at death by decedents dying, after December 31, 2021, and 

on certain property owned by trusts, partnerships, and other non-corporate entities 

on January 1, 2022. 

 Note 1.  The Biden proposal would also tax capital gains and qualified 

dividends of taxpayers with adjusted gross income of more than $1,000,000 at the 

same rates as ordinary income – 37% (40.8% including the net investment income 

tax).  A separate proposal would increase the top ordinary individual income tax 

rate to 39.6% (43.4% including the net investment income tax).  The $1,000,000 

figure would be indexed for inflation after 2022.  These rules would apply to gains 

required to be recognized after the “date of announcement.”  The “date of 

announcement” will be either the date on which the Greenbook was released (May 

28, 2021) or the date on which the White House published on its website a fact 

sheet relating to these proposals (April 28, 2021). 

 All of the provisions of H.R. 2286 will apply to gifts made after and transfers 

at death with respect to decedents dying after December 31, 2021. 

 All provisions of Van Hollen shall apply to gifts made after and transfers at 

death with respect to decedents dying after December 31, 2020. 

 Note 2.  There are several unclear points in these proposals, which is to be 

expected with proposals that have, in one case, not been drafted and in the other 

two cases not yet been reviewed by the tax-writing committees (and, with regard 
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to the Senate proposal, formally introduced).  For example, new Section 1261 in 

the House and Senate bills states that the property transferred by gift shall be 

“treated as sold for its fair market value.”  This strongly suggests that every gift of 

a life insurance policy would be a transfer for valuable consideration causing the 

proceeds to be taxable as ordinary income.  This is not likely intended, but the 

statutes need to be clarified on this issue. 

 It is also unclear how these statutes would apply to retirement benefits.  Any 

deemed sale within a qualified plan or IRA would present no problem, because 

the entity is tax-deferred.  Furthermore, qualified plan interests are required to be 

nonassignable.  Interests in an IRA, however, are not subject to the nonas-

signability requirement, and it is unclear how an assignment of an interest in an 

IRA would be taxed under new Section 1261. 

 The income tax on gains under these proposals at a decedent’s death should 

be deductible as a claim against the estate for estate tax purposes under Section 

2053.  This does not, of course, prevent imposition of both the estate tax and 

income tax on the same assets at a decedent’s death.  Such imposition could be 

avoided only by making one of the taxes creditable against the other.  A deduction 

only allows an effective reduction in the total combined rate. 

 The various statements by the sponsors of the House and Senate bills and the 

Greenbook refer consistently to taxing capital gains at death or on a gift.  The 

proposals are not, however, limited to capital gains.  A gift of or the transfer at an 

individual’s death of property that is not a capital asset, such as property held for 

sale to customers in the ordinary course of business, would produce ordinary 

taxable income, rather than capital gains. 

 These proposals would effect two major changes on a client’s estate plan.  

First, they would substantially increase the total taxes paid on estates over 

$1,000,000.  Second, they would create a serious need for additional liquid assets 

in an estate, even with the proposed provisions for deferred payment of the 

income taxes.  This may, in turn, encourage far more clients to own more life 

insurance than they currently own. 

 

 

E. Wyden Billionaires’ Income Tax Act.  Discussion Draft (Oct. 27, 2021) 

 

Senator Ron Wyden (D-Ore.), Chairman of the Senate Finance Committee, has 

promised to introduce legislation to tax on the unrecognized gains and losses of certain 

billionaires.  On October 27, 2021, he released a draft of the legislation.  The draft bill 

is over 100 pages in length and addresses many detailed issues raised by such a tax. 

The key features of this proposal include the following: 

 

1. Applicable Taxpayers 

 

The proposed billionaire’s tax would apply to taxpayers who have (a) adjusted 

gross income of more than $100,000,000 (for both joint and single filers) in each 

of the three immediately preceding taxable years; or (b) an aggregate applicable 

value of all covered assets at the end of the year that exceeds $1 billion (also for 
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both joint and single filers).  Someone who meets either the income test or the 

assets test is referred to as an “applicable taxpayer.”  Once a person becomes an an 

applicable taxpayer, that classification is retained until that person’s income or 

assets drop below 50% of the threshold amounts for three consecutive taxable 

years. 

  A non-grantor trust is an applicable taxpayer if it has at least $10 million in 

income or $100 million in assets for three consecutive taxable years.  For this 

purpose, income is determined before the distribution deduction, and charitable 

trusts and certain other trusts are exempt from the tax.  Such a trust is sometimes 

referred to as an “applicable trust.”  Certain types of trusts, such as a qualified 

disability trust (See Section 642(b)(2)(C)(ii)), a trust or portion of a trust set aside 

for exclusively charitable uses, a pooled income fund, or a charitable remainder 

trust, are not applicable trusts. 

  An estate is an applicable taxpayer if the decedent was an applicable taxpayer 

in the year of death or in any three-taxable year period before the year of the 

taxpayer’s death. 

  Assets and income of a grantor trust are treated as owned or received by the 

grantor for purposes of applying these new rules. 

 

2. Covered Assets 

 

The new rules would apply only to “covered assets,” which include all assets 

other than interests in an applicable savings plan, accrued benefits under a defined 

benefit plan, certain life insurance or annuity contracts, cash, and cash 

equivalents.  The value of assets that are not covered assets is still counted in 

determining whether the taxpayer is an applicable taxpayer. 

 

3. Mark-to-Market Rule for Tradable Covered Assets 

 

“Tradable covered assets” are covered assets that are readily tradable on an 

established securities market or a secondary market, or available on certain online 

or electronic platforms.  Tradable covered assets must be marked-to-market 

annually and any gains or losses on those assets must be realized.  Any gain 

recognized on a tradable covered asset under these rules is automatically a long-

term capital gain, regardless of the holding period.  An applicable taxpayer can 

apply a marked-to-market capital loss realized under these rules to gains 

recognized in each of the three preceding taxable years, to offset marked-to-

market net gains in those years. 

 

4. Nondeferral Interest Charge for Nontradable Covered Assets 

 

 Nontradable covered assets are covered assets that are not publicly-traded, 

such as closely-held stock or real estate.  Nontradable covered assets are not 

marked-to-market annually, but any gain recognized on in an applicable transfer is 

subject to an additional deferral recapture interest charge. 
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 An applicable transfer appears to be any transfer in which gain is normally 

recognized, and certain nonrecognition events, such as transfers to a controlled 

corporation (Section 351) or like-kind exchanges (Section 1031). 

 The non-deferral interest charge is determined by allocating pro rata the gain 

realized in an applicable transfer ratably to each day that the applicable taxpayer 

held the asset.  If an applicable taxpayer held the asset before becoming an 

applicable taxpayer, the gain from that period is allocated to the first year that the 

taxpayer was an applicable taxpayer.  The taxpayer is deemed to have received 

taxable interest income, at the applicable federal rate plus one percentage point, 

on the maximum tax that would have been charged on those gains had they been 

realized ratably during the deferral period. 

 The conversion of a nontradable covered asset into a tradable covered asset, 

such as by registering stock for sale to the public, is itself an applicable transfer to 

which the nondeferral interest charge applies. 

 

5. Pass-Through Entities and the Non-deferral Rules 

 

   Generally, an applicable taxpayer would be taxed as if he, she, or it owned 

directly any tradable covered asset or nontradable covered asset owned by a pass-

through entity in which the taxpayer is a significant owner.  A pass-through entity 

includes a partnership, an S corporation, and any entity identified as such by 

Treasury.  Thus, any gain realized by the pass-through entity on a taxable event 

regarding such nontradable covered assets would be subject to the special interest 

charge and a share any tradable assets would be marked-to-market each year.  For 

this purpose, an applicable taxpayer is deemed to be a significant owner of a pass-

through entity if: (1) the applicable taxpayer is a 5% owner of a nontradable 

interest in the entity; or (2) the value of the applicable taxpayer’s nontradable 

interest in the entity is at least $50 million. 

 

6. Gifts, Bequests, and Transfers in Trust 

 

Gifts, bequests, and transfers in trust by an applicable taxpayer would be treated 

as an applicable transfer, requiring recognition of gain or loss.  If the asset were a 

tradable covered asset, the gain or loss would be recognized in the year of the 

applicable transfer.  If the asset were a nontradable covered asset, the deferral 

interest charge would be imposed at the time of an applicable transfer, but gain 

would not otherwise be realized. 

 An applicable taxpayer who transfers property by gift or in trust at a loss, 

would not be allowed to deduct the loss and the transferred property would take a 

fair market value basis. If the transferee later disposes of the property at a gain, 

the gain would be reduced to the extent that the loss was disallowed in the hands 

of the applicable taxpayer. 

 Where gain or loss is recognized (including transfers involving a disallowed 

loss) the transferee would take a fair market value basis in the property. For 

transfers not subject to realization (such as spousal transfers) the transferee would 

take a carryover basis, increased by any recognized gain. 
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 No gain or loss would be realized on transfers to a U.S. spouse, a surviving 

spouse, or a former spouse incident to divorce, or on transfers to charitable trusts.  

Transfers to a split-interest charitable trust, such as a charitable remainder trust, 

would be exempt only as to the charitable portion.  Treasury would provide 

guidance on how to determine the charitable portion of a split-interest trust. 

 Transfers of nontradable covered assets by an applicable taxpayer to a grantor 

trust deemed owned by the applicable taxpayer would be treated as an applicable 

transfer, unless the trust were wholly revocable.  Certain deemed distributions 

would also cause a grantor trust to recognize gain or loss.  These deemed 

distributions would include: (1) cessation of grantor trust status; (2) distributions 

from the trust (other than distributions from a wholly revocable trust to the 

grantor, the grantor’s spouse, or in satisfaction of a legally-enforceable obligation 

of the grantor or the grantor’s spouse); (3) change or cessation of rights, powers or 

interests that had, before such event, caused the trust assets to be included in the 

grantor’s gross estate for estate tax purposes; and (4) death of the grantor. 

 A trust that was an applicable taxpayer would apply the anti-deferral interest 

rules in a manner similar to that of other applicable taxpayers, but with 

modifications including a requirement that property transferred to a beneficiary 

in-kind would be subject to realization and that loans from an applicable trust to a 

beneficiary or related party would be treated as a distribution. 

 To prevent indefinite deferral of gains in a dynasty trust, an applicable trust 

would be required to treat property as sold as of the last day of the taxable year 

ending 90 years after the latest of (1) January 1, 1940, (2) the date such trust was 

established, or (3) the last date on which such property was subject to realization. 

 Foreign nongrantor trusts are not subject to U.S. tax and are instead subject to 

the “throwback rules” which ensure that distributions to a U.S. beneficiary are not 

taxed at a rate less than they would have been taxed at the trust level. An interest 

charge also applies under the throwback rules.  A foreign trust that would be an 

applicable trust if it were subject to U.S. tax jurisdiction would be required to treat 

all covered assets as nontradable and must calculate a tentative deferral recapture 

charge upon any applicable transfer.  U.S. beneficiaries receiving distributions 

from such trusts would be required to take into account any deferral recapture 

charge related to the distribution. If the information necessary to calculate the tax 

imposed on the U.S. beneficiary were not provided, distributions from the foreign 

trust would be subject to an additional tax calculated with an increased interest 

charge. 

 

7. Elections 

 

An applicable taxpayer could, in the first year that he, she, or it became an 

applicable taxpayer, elect to pay their net first-year tax liability in 5 equal 

installments over 5 years. This liability includes only the tax due as a result of the 

taxable event the first time tradable covered assets are marked-to-market. 

 An applicable taxpayer may also elect to include gain from nontradable 

covered assets in the tax for the first year in which the person is an applicable 

taxpayer.  This election is made by declaring a value equal to or greater than the 
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taxpayer’s adjusted basis in the asset.  The taxpayer selects the value for each 

nontradable covered asset. No loss may be recognized on account of such an 

election by valuing the asset below its adjusted bas9is.  The value assigned to a 

nontradable covered asset need not be its fair market value and no formal 

appraisal is required in order to make this election.  However, the value chosen 

must be greater than or equal to the taxpayer’s adjusted basis. 

 An applicable taxpayer who first ceases to be an applicable taxpayer and then 

requalifies as an applicable taxpayer cannot take use this election by declaring a 

new value for a nontradable covered assets nor may the applicable taxpayer elect 

to pay tax over 5 years. 

 An applicable taxpayer who holds a nontradable interest in an applicable 

entity must take into account the taxpayer’s share of adjusted applicable built-in 

gain or loss from tradable covered assets of the applicable entity.  An applicable 

taxpayer who elects to include built-in gain from a nontradable interest in an 

applicable entity in the taxpayer’s net built-in tax liability must notify the entity of 

the election and include the amount of gain recognized. 

 An applicable taxpayer who becomes an applicable taxpayer in the first year 

this proposal is enacted could designate up to $1 billion of tradable stock in a 

single C corporation as a nontradable asset rather than a tradable asset. 

     

8. Deferred Compensation 

 

   The proposed billionaires’ income tax treats deferred compensation similarly to 

the treatment afforded nontradable covered assets, so that the deferral recapture 

amount would be assessed with respect to deferred compensation payments.  A 

10% cap would be imposed on this recapture amount and the recapture amount 

would be applicable only when the deferred compensation is includible in gross 

income.  For this purpose, deferred compensation would include nonqualified 

deferred compensation (see Section 409A) and transfer of property in connection 

with the performance of services (see Section 83).  The transfer of a profits 

interest in a partnership would not be subject to this provision. 

 The provision also includes new reporting requirements for persons who pay 

applicable deferred compensation and severance pay in excess of $5 million 

(indexed) in calendar years beginning after December 31, 2021.  The tax 

provisions for deferred compensation would be effective for deferred 

compensation and severance pay that is includible in gross income for taxable 

years beginning after December 31, 2021. 

 

9. Private Placement Life Insurance and Annuities 

 

As noted earlier, private placement life insurance and annuity contracts held by an 

applicable taxpayer are not covered assets.  Nonetheless, the proposed 

billionaires’ income tax would impose a 10% additional tax on “applicable 

amounts” received under an applicable private placement life insurance or annuity 

contract or annuity. The proposed billionaires’ income tax would define an 

“applicable amount” for this purpose as any amount received under an applicable 
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private placement life insurance or annuity contract, including surrenders, 

redemptions, and maturities with respect to the contract, and loans, pledges, and 

assignments for both the contracts and any other life insurance and annuity 

contracts for which the holder is an applicable taxpayer.  An “applicable amount” 

does not include amounts received under pre-1982 contracts and tax-preferred 

savings vehicles such as those for retirement, qualified tuition programs, and 

Coverdell savings accounts.  The exclusion from gross income under Section 101 

is also made unavailable for amounts received as death benefits under an 

applicable private placement life insurance or annuity contract. However, the 

Secretary is required to issue regulations to exclude from gross income any 

amounts that were previously taxed. 

  The proposed billionaires’ income tax would also require insurers and 

reinsurers to report the name, address, taxpayer identification number (TIN), and 

applicable amount for each person (i.e., an applicable taxpayer) who receives an 

applicable amount during the year with respect to any life insurance or annuity 

contract issued or reinsured.  Penalties will apply for insurers and reinsurers who 

fail to comply with the reporting requirement. 

 

10. Expatriation 

 

This new law would eliminate the ability of expatriate applicable taxpayers to 

defer tax owed upon expatriation under Section 877A, which requires taxpayers to 

mark all of their assets to market if they expatriate. 

 

 

F. SECURE Act 2.0 Would Improve Tax Treatment of IRAs and Qualified 

Retirement Benefits.  H.R. 2954, 117th Cong., 2d Sess. (May 21, 2021), H. Rpt. 

117-283, 117th Cong., 2d Sess. (March 29, 2022), Passed House of Representatives 

(March 29, 2022), reported by the Senate Finance Committee (June 22, 2022) 

 

H.R. 2954, the SECURE Act 2.0, includes several provisions to encourage the wider 

use of qualified retirement plans, a few of which have estate planning importance. 

 

1. Required Beginning Date 

 

The act would change the age on which the required beginning date is based, the 

year in which the employee or IRA owner reaches age 72 to the year in which he 

or she reaches age 73, for individuals who reach age 72 after 2021 and who age 73 

before, 2029.  It would change age 73 to 74 for individuals who reach age 73 after 

2028 and who reach age 74 before 2032. It would change age 74 to 75 for 

individuals who reach age 74 after 2031.  The provision would be effective for 

distributions required to be made after 2021, for employees and IRA owners who 

thereafter reach 72 years of age. 
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2. Excise Tax on Failure to Take Required Minimum Distributions 

 

The act would reduce the 50% excise tax under Section 4974 on the failure to take 

a required minimum distribution to 25%, and further reduce it to 10% for an 

individual who, during the correction window, corrects the shortfall and submits a 

return reflecting the excise tax. The correction window begins on the date the 

excise tax is imposed on the shortfall and ends on the earlier of (1) the date the 

Secretary initiates an audit with respect to the shortfall or otherwise demands 

payment, and (2) the last day of the second taxable year that begins after the end 

of the taxable year in which the excise tax is imposed. The provision would apply 

to taxable years beginning after December 31, 2021. 

 

3. Qualified Charitable Distribution to Split-Interest Trusts 

 

Currently, an IRA can make up to $100,000 of qualified charitable distributions 

each year, but if the owner is over 70½ years of age, the amount of distribution 

that is qualified is reduced by the allowable IRA contributions, determined for all 

taxable years ending on or after the individual reaches 70½ years of age.  The act 

would index the annual $100,000 exclusion limit for inflation for taxable years 

beginning after 2021.  It also would permit a taxpayer to make a one-time election 

to treat up to $50,000 in distributions (indexed for inflation after 2021) from an 

IRA to a charitable remainder trust (CRT) or charitable gift annuity (CGA) as if 

they were made directly to a qualifying charity.  The CRT or CGA must be 

funded exclusively by qualified charitable distributions and, in the case of a CGA, 

fixed payments of 5% or greater must begin not more than one year from the date 

of funding. An IRA distribution qualifies for this one-time election if no one other 

than the IRA owner or his or her spouse owns any portion of the annuity or 

unitrust interest in the CRT and that interest is not assignable.  Qualified 

charitable distributions to a CRT are treated as ordinary income in the hands of 

the noncharitable beneficiary, and those used to fund a CGA are not treated as an 

investment in the contract under Section 72(c).  The provision would be effective 

for distributions made in taxable years ending after the date of enactment. 

 

4. Excise Tax on Excess Contributions and Accumulations 

 

The act would provide that statute of limitations on the 6% excise tax on excess 

contributions under Section 4973 and the 50% excise tax on failure to make 

required minimum distributions, certain IRA accumulations under Section 4974 

will no longer start as of the date the Form 5329 Additional Taxes on Qualified 

Plans (Including IRAs) and Other Tax-Favored Accounts) is filed with the 

individual’s tax return with respect to the underlying violation.  Rather, it will 

start when the income tax return is filed by the person on whom the tax is 

imposed.  If the individual was not required to file an income tax return, the three-

year statute of limitations period begins on the date by which the return would 

have been required to be filed (excluding any extension thereof).  This provision 

would be effective on the date of enactment. 
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5. Repayment of Qualified Birth or Adoption Distributions Would Be Limited 

to Three Years 

 

An exception to the 10% early withdrawal tax applies in the case of a qualified 

birth or adoption distribution from an applicable eligible retirement plan, and such 

distributions may be recontributed to an individual’s eligible plan.  Such a 

recontribution is treated as a rollover and thus is not includible in income.  The act 

would provide that a recontribution of any portion of a qualified birth or adoption 

distribution may be made only within three years of the on which the distribution 

was received.  The provision would provide that the amendment made to this 

section takes effect as if included in the enactment of section 113 of the Setting 

Every Community Up for Retirement Enhancement Act of 2019. 

 

6. Withdrawals in Case of Domestic Abuse 

 

The act would provide a new exception to the 10% early withdrawal tax under 

Section 72(t), in the case of an eligible distribution to a domestic abuse victim of 

up to $10,000 (or one-half of the value of the employee’s account, if less).  In 

addition, such eligible distributions may be recontributed without current tax to 

eligible retirement plans. This provision would be effective for distributions made 

after the date of enactment. 

 

 

VIII.  SELECTED ATTACHMENTS 

 

A. IRS/Treasury Priority Guidance Plan for 2021-2022 (Aug. 17, 2022), 

https://www.irs.gov/pub/irs-utl/2021-2022-pgp-4th-quarter-update.pdf -- Issues 

Related to Estate Planning 

 

OFFICE OF TAX POLICY 

AND 

INTERNAL REVENUE SERVICE 

2021-2022 PRIORITY GUIDANCE PLAN 

 

EMPLOYEE BENEFITS 

 

A. Retirement Benefits 

 

2.   Regulations and other guidance under §72(t) relating to the 10 percent additional tax on 

early distributions.3 

 

 * PUBLISHED in IRB 20225 as NOT. 20226 on 013122 (RELEASED on 011822) 

 

 
3 New this year. 

 

https://www.irs.gov/pub/irs-utl/2021-2022-pgp-4th-quarter-update.pdf
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3.  Update to IRA regulations under §§ 219, 408, 408A, and 4973 for statutory changes and 

additional issues. 

 

6. Regulations relating to SECURE Act modifications to §401(a)(9) and addressing other 

issues under §401(a)(9).4 

 

 * PUBLISHED 02/24/22 in FR as REG-105954-20 (FILED 02/2322). 

 

* * * 

10. Guidance on missing participants, including guidance on uncashed checks. 

 

* * * 

 

B. Executive Compensation, Health Care and Other Benefits, and Employment Taxes 

 

8.  Regulations on income inclusion and various other issues under §409A.  Proposed 

regulations were published on December 8, 2008, and on June 22, 2016. 

 

9. Regulations and other guidance under §§419A and 501(c)(9) relating to welfare benefit 

funds, including voluntary beneficiary associations (VEBAs). 

 

* * * 

 

EXEMPT ORGANIZATIONS 

 

5.  Guidance under §4941 regarding a private foundation's investment in a partnership in 

which disqualified persons are also partners. 

 

6.  Guidance regarding the excise taxes on donor advised funds and fund management. 

 

 * PUBLISHED 04/27/22 IN FR as REG-118913-21 (REKEASED on 04/26/22) (NPRM). 

 

* * * 

 

GIFTS AND ESTATES AND TRUSTS 

 

1. Final regulations establishing a user fee for estate tax closing letters.  Proposed regulations 

were published on December 31, 2020. 

 

 * PUBLISHED 09/28/21 IN FR as TD 9957. 

 

2. Final regulations under §§ 1014(f) and 6035 regarding basis consistency between estate and 

person acquiring property from decedent.  Proposed and temporary regulations were published 

on March 4, 2016.5 

 
4 New this year.  
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3. Regulations under §2010 addressing whether gifts that are includible in the gross estate 

should be excepted from the special rule of § 20.2010-1(c).6  

 

 * PUBLISHED 04/27/22 IN FR as REG-118913-21 (REKEASED on 04/26/22) (NPRM). 

 

4. Regulations under §2032(a) regarding imposition of restrictions on estate assets during the 

six month alternate valuation period. Proposed regulations were published on November 18, 

2011.  Regulations under §2053 regarding personal guarantees and the application of present 

value concepts in determining the deductible amount of expenses and claims against the estate. 

 

5.  Regulations under §2053 regarding personal guarantees and the application of present value 

concepts in determining the deductible amount of expenses and claims against the estate. 

 

 * PUBLISHED 06/28/22 IN FR as REG-130975-08 (REKEASED on 06/24/22) (NPRM). 

 

6. Regulations under §2632 providing guidance governing the allocation of generation-skipping 

transfer (GST) exemption in the event the IRS grants relief under §2642(g), as well as 

addressing the definition of a GST trust under §2632(c), and providing ordering rules when 

GST exemption is allocated in excess of the transferor’s remaining exemption.7 

 

7. Final regulations under §26542(g) describing the circumstances and procedures under which 

an extension of time will be granted to allocate GST exemption. 

 

8. Final regulations under §2801 regarding the tax imposed on U.S. citizens and residents who 

receive gifts or bequests from certain expatriates.  Proposed regulations were published 

September 10, 2015.8 

 

9.  Regulations under §7520 regarding the use of actuarial tables in valuing annuities, interests 

for life or terms of years, and remainder or reversionary interests.9 

 

 * PUBLISHED 04/27/22 IN FR as REG-118913-21 (REKEASED on 04/26/22) (NPRM). 

 

 

INSURANCE COMPANIES AND PRODUCTS 

 

1.  Final regulations under § 72 on the exchange of property for an annuity contract. Proposed 

regulations were published on October 18, 2006. 

 
5 New this year 

 
6  New this year. 
 
7 New this year. 

 
8 New this year. 

 
9 Deleted this year: “Guidance on basis of grantor trust assets at death under §1014.”  
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* * * 

 

INTERNATIONAL 

 

G. Other 

 

3.  Guidance under §§6039F, 6048, and 6677 on foreign trust reporting and reporting with 

respect to large foreign gifts, and regulations under §§643(i) and 679 relating to certain 

transactions between U.S. persons and foreign trusts.  Revenue Procedure 2020-17 excepting 

certain tax-favored foreign retirement and non-retirement trusts from section 6048 reporting 

was published on March 16, 2020. 
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B. IRS No-Rulings – Domestic - List for 2021 -- Estate, Gift, GST Tax and Related 

Issues.  Excerpts from Rev. Proc. 2022-3, 2022-1 I.R.B. 144 (Jan. 3, 2022) 

 

 

SECTION 3. AREAS IN WHICH RULINGS OR DETERMINATION LETTERS WILL NOT 

BE ISSUED 

 

.01 Specific Questions and Problems. 

 

(12) Section 61. — Gross Income Defined. — Whether a split-dollar life insurance arrangement 

is “materially modified” within the meaning of § 1.61-22(j)(2) of the Income Tax Regulations. 

(Also §§ 83, 301, 1401, 2501, 3121, 3231, 3306, 3401, and 7872.) 

 

(13) Sections 61, 111, and 1001. — Gross Income Defined; Recovery of Tax Benefit Items; 

Determination of Amount of and Recognition of Gain or Loss. — Whether, in connection with 

a transaction involving the establishment or amendment of a welfare benefit fund (including 

Voluntary Employees' Beneficiary Associations (VEBAs)), a transfer of assets between welfare 

benefit funds (including VEBAs), or a new or different use of assets of a welfare benefit fund 

(including a VEBA), (i) the employer, plan sponsor, welfare benefit fund (including a VEBA), 

or covered individuals must include any amount in gross income under § 61 or the tax benefit 

rule, or (ii) the employer or welfare benefit fund (including a VEBA) have engaged in a sale or 

exchange of assets under § 1001. 

 

* * * 

 

(15) Section 79. — Group-Term Life Insurance Purchased for Employees. — Whether a group 

insurance plan for 10 or more employees qualifies as group-term insurance, if the amount of 

insurance is not computed under a formula that would meet the requirements of § 1.79-

1(c)(2)(ii) of the Income Tax Regulations had the group consisted of fewer than 10 employees. 

 

* * * 

 

(18) Section 101. — Certain Death Benefits. — Whether there has been a transfer for value for 

purposes of § 101(a) in situations involving a grantor and a trust when (i) substantially all of the 

trust corpus consists or will consist of insurance policies on the life of the grantor or the 

grantor's spouse, (ii) the trustee or any other person has a power to apply the trust's income or 

corpus to the payment of premiums on policies of insurance on the life of the grantor or the 

grantor's spouse, (iii) the trustee or any other person has a power to use the trust's assets to 

make loans to the grantor's estate or to purchase assets from the grantor's estate, and (iv) there is 

a right or power in any person that would cause the grantor to be treated as the owner of all or a 

portion of the trust under §§ 673 to 677. 

 

(19) Sections 101, 761, and 7701. — Certain Death Benefits; Terms Defined; Definitions. — 

Whether, in connection with the transfer of a life insurance policy to an unincorporated 

organization, (i) the organization will be treated as a partnership under §§ 761 and 7701, or (ii) 

the transfer of the life insurance policy to the organization will be exempt from the transfer for 
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value rules of § 101, when substantially all of the organization's assets consist or will consist of 

life insurance policies on the lives of the members. 

 

(20) Section 102. — Gifts and Inheritances. — Whether a transfer is a gift within the meaning 

of § 102(a). 

 

* * * 

 

(39) Section 170. — Charitable, Etc., Contributions and Gifts. — Whether a charitable 

contribution deduction under §170 is allowed for a transfer of an interest in a limited 

partnership or a limited liability company taxed as a partnership to an organization described in 

§ 170(c). 

 

(40) Section 170. — Charitable, Etc., Contributions and Gifts. — Whether a taxpayer who 

advances funds to a charitable organization and receives therefor a promissory note may deduct 

as contributions, in one taxable year or in each of several years, amounts forgiven by the 

taxpayer in each of several years by endorsement on the note. 

 

(41) Section 170. — Charitable, Etc., Contributions and Gifts. — Whether an organization is or 

continues to be described in § 170(b)(1)(A) (other than clause (v)) or § 170(c)(2) - (5), 

including, for example, whether changes in an organization's activities or operations will affect 

or jeopardize the organization's status as an organization described in those sections. The 

Associate Chief Counsel (EEE) will rule, however, on specific legal questions related to 

§§ 170(b)(1)(A) or 170(c) that are not otherwise described in this revenue procedure. See Rev. 

Proc. 2021-5, this Bulletin, for the procedures for obtaining determination letters on public 

charity status under § 170. 

 

* * * 

 

(46) Section 264. — Certain Amounts Paid in Connection with Insurance Contracts. — 

Whether § 264(d)(1) applies. 

 

(47) Section 264(c)(1). — Contracts Treated as Single Premium Contracts. — Whether 

“substantially all” the premiums of a contract of insurance are paid within a period of 4 years 

from the date on which the contract is purchased. Also, whether an amount deposited is in 

payment of a “substantial number” of future premiums on such a contract. 

 

* * * 

 

(51) Section 302. — Distributions in Redemption of Stock. — Whether § 302(b) applies when 

the consideration given in redemption by a corporation consists entirely or partly of its notes 

payable, and the shareholder's stock is held in escrow or as security for payment of the notes 

with the possibility that the stock may or will be returned to the shareholder in the future, upon 

the happening of specific defaults by the corporation. 
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(52) Section 302. — Distributions in Redemption of Stock. — Whether § 302(b) applies when 

the consideration given in redemption by a corporation in exchange for a shareholder's stock 

consists entirely or partly of the corporation's promise to pay an amount based on, or contingent 

on, future earnings of the corporation, when the promise to pay is contingent on working capital 

being maintained at a certain level, or any other similar contingency. 

 

(53) Section 302. — Distributions in Redemption of Stock. — Whether § 302(b) applies to a 

redemption of stock, if, after the redemption, the distributing corporation uses property that is 

owned by the shareholder from whom the stock is redeemed and the payments by the 

corporation for the use of the property are dependent upon the corporation's future earnings or 

are subordinate to the claims of the corporation's general creditors. Payments for the use of 

property will not be considered to be dependent upon future earnings merely because they are 

based on a fixed percentage of receipts or sales. 

 

(54) Section 302. — Distributions in Redemption of Stock. — Whether the acquisition or 

disposition of stock described in § 302(c)(2)(B) has, or does not have, as one of its principal 

purposes the avoidance of Federal income taxes within the meaning of that section, unless the 

facts and circumstances are materially identical to those set forth in Rev. Rul. 85-19, 1985-1 

C.B. 94; Rev. Rul. 79-67, 1979-1 C.B. 128; Rev. Rul. 77-293, 1977-2 C.B. 91; Rev. Rul. 57-

387, 1957-2 C.B. 225; Rev. Rul. 56-584, 1956-2 C.B. 179; or Rev. Rul. 56-556, 1956-2 C.B. 

177. 

 

(55) Section 302(b)(4) and (e). — Redemption from Noncorporate Shareholder in Partial 

Liquidation; Partial Liquidation Defined. — The amount of working capital attributable to a 

business or portion of a business terminated that may be distributed in partial liquidation. 

 

* * * 

 

(71) Section 419(e). — Welfare Benefit Fund. — Whether a captive insurance arrangement 

through which an employer provides health insurance to current or retired employees is a 

welfare benefit fund. 

 

* * * 

 

(73) Section 451. — General Rule for Taxable Year of Inclusion. — The tax consequences of a 

nonqualified unfunded deferred-compensation arrangement with respect to a controlling 

shareholder-employee eligible to participate in the arrangement. 

 

(74) Section 451. — General Rule for Taxable Year of Inclusion. — The tax consequences of 

nonqualified unfunded deferred-compensation arrangements in which the arrangements fail to 

meet the requirements of Rev. Proc. 92-65, 1992-2 C.B. 428, and Rev. Proc. 71-19, 1971-1 

C.B. 698. 

 

* * * 

(82) Sections 507, 664, 4941, and 4945. — Termination of Private Foundation Status; 

Charitable Remainder Trusts; Taxes on Self-Dealing; Taxes on Taxable Expenditures. — Issues 
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pertaining to the tax consequences of the termination of a charitable remainder trust (as defined 

in §664) before the end of the trust term as defined in the trust's governing instrument in a 

transaction in which the trust beneficiaries receive their actuarial shares of the value of the trust 

assets. 

 

* * * 

 

(85) Sections 511, 512, 513, and 514. — Imposition of Tax on Unrelated Business Income of 

Charitable, Etc., Organizations; Unrelated Business Taxable Income; Unrelated Trade or 

Business; Unrelated Debt-Financed Income. — Whether unrelated business income tax issues 

arise when charitable lead trust assets are invested with charitable organizations. 

 

* * * 

 

(88) Section 641. — Imposition of Tax. — Whether the period of administration or settlement 

of an estate or a trust (other than a trust described in § 664) is reasonable or unduly prolonged. 

 

(89) Section 642(c). — Deduction for Amounts Paid or Permanently Set Aside for a Charitable 

Purpose. — Allowance of an unlimited deduction for amounts set aside by a trust or estate for 

charitable purposes when there is a possibility that the corpus of the trust or estate may be 

invaded. 

 

(90) Section 643(f). — Treatment of multiple trusts. — Whether two or more trusts shall be 

treated as one trust for purposes of subchapter J of chapter 1. 

 

(91) Section 664. — Charitable Remainder Trusts. — Whether the settlement of a charitable 

remainder trust upon the termination of the noncharitable interest is made within a reasonable 

period of time. 

 

(92) Section 664. — See section 3.01(81), above. 

 

(93) Section 671. — Trust Income, Deductions, and Credits Attributable to Grantors and Others 

as Substantial Owners. — Whether the grantor will be considered the owner of any portion of a 

trust when (i) substantially all of the trust corpus consists or will consist of insurance policies 

on the life of the grantor or the grantor's spouse, (ii) the trustee or any other person has a power 

to apply the trust's income or corpus to the payment of premiums on policies of insurance on 

the life of the grantor or the grantor's spouse, (iii) the trustee or any other person has a power to 

use the trust's assets to make loans to the grantor's estate or to purchase assets from the grantor's 

estate, and (iv) there is a right or power in any person that would cause the grantor to be treated 

as the owner of all or a portion of the trust under §§ 673 to 677. 

 

* * * 

 

(98) Section 1001. — Determination of Amount of and Recognition of Gain or Loss. — 

Whether the termination of a charitable remainder trust before the end of the trust term as 

defined in the trust's governing instrument, in a transaction in which the trust beneficiaries 
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receive their actuarial shares of the value of the trust assets, is treated as a sale or other 

disposition by the beneficiaries of their interests in the trust. 

 

* * * 

 

(105) Section 1221. — Capital Asset Defined. — Whether the termination of a charitable 

remainder trust before the end of the trust term as defined in the trust's governing instrument, in 

a transaction in which the trust beneficiaries receive their actuarial shares of the value of the 

trust assets, is treated as a sale or exchange of a capital asset by the beneficiaries. 

 

* * * 

 

(111) Section 2031. — Definition of Gross Estate. — Actuarial factors for valuing interests in 

the prospective gross estate of a living person. 

 

(112) Section 2055. — Transfers for Public, Charitable, and Religious Uses. — Whether a 

charitable contribution deduction under § 2055 is allowed for the transfer of an interest in a 

limited partnership or a limited liability company taxed as a partnership to an organization 

described in § 2055(a). 

 

(113) Section 2512. — Valuation of Gifts. — Actuarial factors for valuing prospective or 

hypothetical gifts of a donor. 

 

(114) Section 2522. — Charitable and Similar Gifts. — Whether a charitable contribution 

deduction under § 2522 is allowable for a transfer of an interest in a limited partnership or a 

limited liability company taxed as a partnership to an organization described in § 2522(a). 

 

(115) Section 2601. — Tax Imposed. — Whether a trust exempt from generation-skipping 

transfer (GST) tax under §26.2601-1(b)(1), (2), or (3) of the Generation-Skipping Transfer Tax 

Regulations will retain its GST exempt status when there is a modification of a trust, change in 

the administration of a trust, or a distribution from a trust in a factual scenario that is similar to 

a factual scenario set forth in one or more of the examples contained in §26.2601-1(b)(4)(i)(E). 

 

* * * 

 

(126) Section 4941. — Taxes on Self-Dealing. — Whether transactions during the 

administration of an estate or trust meet the requirements of the exception to § 4941 set forth in 

§ 53.4941(d)-1(b)(3) of the Private Foundation Excise Tax Regulations, in cases in which a 

disqualified person issues a promissory note in exchange for property of an estate or trust. 

 

* * * 

 

(127) Section 4941. – Taxes on Self-Dealing.  Whether an act of self-dealing occurs when a 

private foundation (or other entity subject to § 4941) owns or receives an interest in a limited 

liability company or other entity that owns a promissory note issued by a disqualified person.10 

 
10 New this year. 
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* * * 

 

(133) Section 4976(b)(1)(C). — Disqualified Benefit. — Whether a transfer of assets between 

welfare benefit funds (including voluntary employees' beneficiary associations (VEBAs)), or a 

new or different use of assets of a welfare benefit fund (including a VEBA), results in a 

reversion to the employer. 

 

* * * 

 

(139) Section 6166. — Extension of Time for Payment of Estate Tax Where Estate Consists 

Largely of Interest in Closely Held Business. — Requests involving § 6166 if there is no 

decedent. 

 

* * * 

 

(144) Section 7701. — Definitions. — The classification for Federal tax purposes of a 

fideicomiso or other land trust created under local law, applying the principles of Rev. Rul. 

2013-14, 2013-26 I.R.B. 1267, or Rev. Rul. 92-105, 1992-2 C.B. 204. 

 

 

SECTION 4. AREAS IN WHICH RULINGS OR DETERMINATION LETTERS WILL NOT 

ORDINARILY BE ISSUED11 

 

.01 Specific Questions and Problems. 

 

* * * 

 

(6) Sections 101 and 7702. — Certain Death Benefits; Life Insurance Contract Defined. — 

Whether amounts received under an arrangement with an entity that is not regulated as an 

insurance company may be treated as received under a “life insurance contract” within the 

meaning of §§ 101(a) and 7702. 

 

* * * 

 

(16) Section 170. — Charitable, Etc., Contributions and Gifts. — Whether a transfer to a 

pooled income fund described in § 642(c)(5) qualifies for a charitable contribution deduction 

under § 170(f)(2)(A). 

 

 
 
11 Section 2.01 states that “’Not ordinarily’ means that unique or compelling reasons must be demonstrated to 

justify the issuance of a ruling or determination letter.” 
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(17) Section 170. — Charitable, Etc., Contributions and Gifts. — Whether a transfer to a 

charitable remainder trust described in § 664 that provides for annuity or unitrust payments for 

one or two measuring lives qualifies for a charitable deduction under § 170(f)(2)(A). 

 

(18) Section 170. — Charitable, Etc., Contributions and Gifts. — Whether a taxpayer who 

transfers property to a charitable organization and thereafter leases back all or a portion of the 

transferred property may deduct the fair market value of the property transferred and leased 

back as a charitable contribution. 

 

* * * 

 

(23) Section 302. — Distributions in Redemption of Stock. — The tax effect of the redemption 

of stock for notes, when the payments on the notes are to be made over a period in excess of 15 

years from the date of issuance of such notes. 

 

* * * 

 

(33) Section 451.—General Rule for Taxable Year of Inclusion.  – The tax consequences of a 

nonqualified deferred compensation arrangement using a grantor trust if the trust fails to meet 

the requirements of Rev. Proc. 92-64, 1992-2 C.B. 422. 

 

* * * 

 

(37) Section 642. — Special Rules for Credits and Deductions. — Whether a pooled income 

fund satisfies the requirements described in § 642(c)(5). 

 

(38) Section 664. — Charitable Remainder Trusts. — Whether a charitable remainder trust that 

provides for annuity or unitrust payments for one or two measuring lives or for annuity or 

unitrust payments for a term of years satisfies the requirements described in § 664. 

 

(39) Section 664. — Charitable Remainder Trusts. — Whether a trust that will calculate the 

unitrust amount under § 664(d)(3) qualifies as a § 664 charitable remainder trust when a 

grantor, a trustee, a beneficiary, or a person related or subordinate to a grantor, a trustee, or a 

beneficiary can control the timing of the trust's receipt of trust income from a partnership or a 

deferred annuity contract to take advantage of the difference between trust income under § 

643(b) and income for Federal income tax purposes for the benefit of the unitrust recipient. 

 

(40) Sections 671 to 679. — Grantors and Others Treated as Substantial Owners. — In a 

nonqualified, unfunded deferred compensation arrangement described in Rev. Proc. 92-64, 

1992-2 C.B. 422, the tax consequences of the use of a trust, other than the model trust described 

in that revenue procedure. 

 

* * * 

 

(42) Section 678. — Person Other than Grantor Treated as Substantial Owner. — Whether a 

person will be treated as the owner of any portion of a trust over which that person has a power 
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to withdraw the trust property (or had such power prior to a release or modification, but retains 

other powers which would cause that person to be the owner of the trust under § 671 if the 

person were the grantor), other than a power which would constitute a general power of 

appointment within the meaning of § 2041, if the trust purchases the property from that person 

with a note and the value of the assets with which the trust was funded by the grantor is 

nominal compared to the value of the property purchased. 

 

(43) Section 679. . — See sections 4.01(40) and 4.01(41), above. 

 

* * * 

 

(47) Section 1362. — Election; Revocation; Termination. — All situations in which the Service 

has provided an automatic approval procedure or administrative procedure for an S corporation 

to obtain relief for late S corporation, qualified subchapter S subsidiary, qualified subchapter S 

trust, or electing small business trust elections. See Rev. Proc. 2013-30, 2013-36 I.R.B. 173. 

(For instructions on how to seek this relief, see the preceding revenue procedure.) 

 

* * * 

 

(49) Sections 2035, 2036, 2037, 2038, and 2042. — Adjustments for Certain Gifts Made Within 

Three Years of Decedent's Death; Transfers with Retained Life Estate; Transfers Taking Effect 

at Death; Revocable Transfers; Proceeds of Life Insurance. — Whether trust assets are 

includible in a trust beneficiary's gross estate under § 2035, 2036, 2037, 2038, or 2042 if the 

beneficiary sells property (including insurance policies) to the trust or dies within 3 years of 

selling such property to the trust, and (i) the beneficiary has a power to withdraw the trust 

property (or had such power prior to a release or modification, but retains other powers which 

would cause that person to be the owner if the person were the grantor), other than a power 

which would constitute a general power of appointment within the meaning of § 2041, (ii) the 

trust purchases the property with a note, and (iii) the value of the assets with which the trust 

was funded by the grantor is nominal compared to the value of the property purchased. 

 

(50) Section 2055. — Transfers for Public, Charitable, and Religious Uses. — Whether a 

transfer to a pooled income fund described in § 642(c)(5) qualifies for a charitable deduction 

under § 2055(e)(2)(A). 

 

(51) Section 2055. — Transfers for Public, Charitable, and Religious Uses. — Whether a 

transfer to a charitable remainder trust described in § 664 that provides for annuity or unitrust 

payments for one or two measuring lives or a term of years qualifies for a charitable deduction 

under §2055(e)(2)(A). 

 

(52) Section 2501. — Imposition of Tax. — Whether the sale of property (including insurance 

policies) to a trust by a trust beneficiary will be treated as a gift for purposes of § 2501 if (i) the 

beneficiary has a power to withdraw the trust property (or had such power prior to a release or 

modification, but retains other powers which would cause that person to be the owner if the 

person were the grantor), other than a power which would constitute a general power of 

appointment within the meaning of § 2041, (ii) the trust purchases the property with a note, and 
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(iii) the value of the assets with which the trust was funded by the grantor is nominal compared 

to the value of the property purchased. 

 

(53) Section 2503. — Taxable Gifts. — Whether the transfer of property to a trust will be a gift 

of a present interest in property when (i) the trust corpus consists or will consist substantially of 

insurance policies on the life of the grantor or the grantor's spouse, (ii) the trustee or any other 

person has a power to apply the trust's income or corpus to the payment of premiums on 

policies of insurance on the life of the grantor or the grantor's spouse, (iii) the trustee or any 

other person has a power to use the trust's assets to make loans to the grantor's estate or to 

purchase assets from the grantor's estate, (iv) the trust beneficiaries have the power to 

withdraw, on demand, any additional transfers made to the trust, and (v) there is a right or 

power in any person that would cause the grantor to be treated as the owner of all or a portion 

of the trust under §§ 673 to 677. 

 

(54) Section 2514. — Powers of Appointment. — If the beneficiaries of a trust permit a power 

of withdrawal to lapse, whether § 2514(e) will be applicable to each beneficiary in regard to the 

power when (i) the trust corpus consists or will consist substantially of insurance policies on the 

life of the grantor or the grantor's spouse, (ii) the trustee or any other person has a power to 

apply the trust's income or corpus to the payment of premiums on policies of insurance on the 

life of the grantor or the grantor's spouse, (iii) the trustee or any other person has a power to use 

the trust's assets to make loans to the grantor's estate or to purchase assets from the grantor's 

estate, (iv) the trust beneficiaries have the power to withdraw, on demand, any additional 

transfers made to the trust, and (v) there is a right or power in any person that would cause the 

grantor to be treated as the owner of all or a portion of the trust under §§ 673 to 677. 

 

(55) Section 2522. — Charitable and Similar Gifts. — Whether a transfer to a pooled income 

fund described in § 642(c)(5) qualifies for a charitable deduction under § 2522(c)(2)(A). 

 

(56) Section 2522. — Charitable and Similar Gifts. — Whether a transfer to a charitable 

remainder trust described in § 664 that provides for annuity or unitrust payments for one or two 

measuring lives or a term of years qualifies for a charitable deduction under § 2522(c)(2)(A). 

 

(57) Section 2601. — Tax Imposed. — Whether a trust that is exempt from the application of 

the generation-skipping transfer tax because it was irrevocable on September 25, 1985, will lose 

its exempt status if the situs of the trust is changed from the United States to a situs outside of 

the United States. 

 

(58) Section 2702. — Special Valuation Rules in Case of Transfers of Interests in Trusts. — 

Whether annuity interests are qualified annuity interests under § 2702 if the amount of the 

annuity payable annually is more than 50 percent of the initial net fair market value of the 

property transferred to the trust, or if the value of the remainder interest is less than 10 percent 

of the initial net fair market value of the property transferred to the trust. For purposes of the 10 

percent test, the value of the remainder interest is the present value determined under § 7520 of 

the right to receive the trust corpus at the expiration of the term of the trust. The possibility that 

the grantor may die prior to the expiration of the specified term is not taken into account, nor is 

the value of any reversion retained by the grantor or the grantor's estate. 
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(59) Section 2702. — Special Valuation Rules in Case of Transfers of Interests in Trusts. — 

Whether a trust with one term holder satisfies the requirements of §2702(a)(3)(A) and § 

25.2702-5(c) to be a qualified personal residence trust. 

 

(60) Section 2702. — Special Valuation Rules in Case of Transfers of Interests in Trusts. — 

Whether the sale of property (including insurance policies) to a trust by a trust beneficiary is 

subject to § 2702 if (i) the beneficiary has a power to withdraw the trust property (or had such 

power prior to a release or modification, but retains other powers which would cause that 

person to be the owner if the person were the grantor), other than a power which would 

constitute a general power of appointment within the meaning of § 2041, (ii) the trust purchases 

the property with a note, and (iii) the value of the assets with which the trust was funded by the 

grantor is nominal compared to the value of the property purchased. 

 

* * * 

 

(62) Section 4947(a)(2). — Split-Interest Trusts. — Whether a split-interest trust is described in 

§ 4947(a)(2) because it has no amounts in trust for which a deduction was allowed under § 170, 

545(b)(2), 642(c), 2055, 2106(a)(2), or 2522. 

 

* * * 

 

 

SECTION 5. AREAS UNDER STUDY IN WHICH RULINGS OR DETERMINATION 

LETTERS WILL NOT BE ISSUED UNTIL THE SERVICE RESOLVES THE ISSUE 

THROUGH PUBLICATION OF A REVENUE RULING, A REVENUE PROCEDURE, 

REGULATIONS, OR OTHERWISE 

 

.01 Specific Questions and Problems. 

 

* * * 

 

(8) Sections 661 and 662. — Deduction for Estates and Trusts Accumulating Income or 

Distributing Corpus; Inclusion of Amounts in Gross Income of Beneficiaries of Estates and 

Trusts Accumulating Income or Distributing Corpus. — Whether the distribution of property by 

a trustee from an irrevocable trust to another irrevocable trust (sometimes referred to as a 

“decanting”) resulting in a change in beneficial interests is a distribution for which a deduction 

is allowable under § 661 or which requires an amount to be included in the gross income of any 

person under §662. 

 

(9) Section 671. — Trust Income, Deductions, and Credits Attributable to Grantors and Others 

as Substantial Owners. — Whether the grantor will be considered the owner of any portion of a 

transfer in trust under §§ 673 to 677 that is purported to be an incomplete gift under § 2511, 

specifically including, but not limited to, a transfer to a trust providing for distributions at the 

direction of a committee to the donor and the committee members either by unanimous consent 
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of the committee members or a majority of the committee members with the consent of the 

donor. 

 

(10) Section 678. — Person other than Grantor Treated as Substantial Owner. — Whether the 

beneficiaries of a trust will be considered the owners of any portion of such trust when two or 

more of such beneficiaries have the power to distribute income or principal to themselves by 

unanimous consent. 

 

(11) Section 1014. — Basis of Property Acquired from a Decedent. — Whether the assets in a 

grantor trust receive a §1014 basis adjustment at the death of the deemed owner of the trust for 

income tax purposes when those assets are not includible in the gross estate of that owner under 

chapter 11 of subtitle B of the Internal Revenue Code. 

 

(12) Section 2036. — Transfers with Retained Life Estate. — Whether the corpus of a trust will 

be included in a grantor's estate when the trustee of the trust is a private trust company owned 

partially or entirely by members of the grantor's family. 

 

(13) Section 2038. — Revocable Transfers. — Whether the corpus of a trust will be included in 

a grantor's estate when the trustee of the trust is a private trust company owned partially or 

entirely by members of the grantor's family. 

 

(14) Section 2041. — Powers of Appointment. — Whether the corpus of a trust will be 

included in an individual's estate when the trustee of the trust is a private trust company owned 

partially or entirely by members of the individual's family. 

 

(15) Sections 2041 and 2514. — Powers of Appointment. — Whether the beneficiaries of a 

trust hold general powers of appointment over any portion of a transfer to a trust when (A) two 

or more of such beneficiaries have the power to distribute income or principal to themselves by 

unanimous consent and without the consent of the donor and either (B) such beneficiaries must 

be replaced upon the lapse of their powers as the result of death or otherwise or (C) all of such 

beneficiaries' powers described by (A) lapse upon the death of any one of the beneficiaries. 

 

(16) Section 2056. — Bequests etc. to Surviving Spouse. — Whether an estate is entitled to an 

estate tax marital deduction for any portion of the annuity or unitrust interest of a charitable 

remainder trust (as described in § 664) that may be distributed between the decedent’s spouse 

and an organization described in § 170(c) at the discretion of a trustee.12 

 

(17) Section 2501. — Imposition of Tax. — Whether the distribution of property by a trustee 

from an irrevocable trust to another irrevocable trust (sometimes referred to as a “decanting”) 

resulting in a change in beneficial interests is a gift under § 2501. 

 

(18) Section 2511. — Transfers in General. — Whether a transfer in trust that is purported not 

to be considered owned by the grantor under § 671 is an incomplete gift, specifically including, 

but not limited to, a transfer to a trust providing for distributions at the direction of a committee 

 
12 New this year. 
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to the donor and the committee members either by unanimous consent of the committee 

members or a majority of the committee members with the consent of the donor. 

 

(19) Section 2514. — See section 5.01(15), above.13 

 

(20) Section 2523. — Gifts to Spouse. — Whether a donor is entitled to a gift tax marital 

deduction for any portion of the annuity or unitrust interest of a charitable remainder trust (as 

described in § 664) that may be distributed between the donor’s spouse and an organization 

described in § 170(c) at the discretion of a trustee.14 

 

(21) Sections 2601 and 2663. — Tax Imposed; Regulations. — Whether the distribution of 

property by a trustee from an irrevocable generation-skipping transfer tax (GST) exempt trust to 

another irrevocable trust (sometimes referred to as a “decanting”) resulting in a change in 

beneficial interests is the loss of GST exempt status or constitutes a taxable termination or 

taxable distribution under § 2612. 

 

(22) Sections 4966 and 4967. — Taxes on Taxable Distributions; Taxes on Prohibited Benefits. 

— Issues involving interpretation of §§ 4966 and 4967 regarding distributions from donor 

advised funds.15 

 

 

SECTION 6. AREAS COVERED BY AUTOMATIC APPROVAL PROCEDURES IN 

WHICH RULINGS WILL NOT ORDINARILY BE ISSUED 

 

.08 Section 2010(c)(5)(A). — Election Required. — All requests filed before the second 

anniversary of the decedent's date of death for an extension of time under §301.9100-3 to make 

an election under §2010(c)(5)(A), where the Service has provided an administrative procedure 

to seek such an extension. See Rev. Proc. 2017-34, 2017-26 I.R.B. 1282 (procedure providing 

for an extension of time to certain taxpayers to make a “portability” election under § 

2010(c)(5)(A)). 

 

* * * 

 

SECTION 8. EFFECTIVE DATE 

 

This revenue procedure is effective January 3, 2022. 

 

 
13 New this year. 

 

 
14 New this year. 

 
15 New this year. 
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C. IRS No-Rulings – International - List for 2022 -- Estate, Gift, GST Tax and 

Related Issues.  Excerpts from Rev. Proc. 2022-7 2022-1 I.R.B. 297 (Jan. 3, 2022) 

 

 

SECTION 3. AREAS IN WHICH RULINGS OR DETERMINATION LETTERS WILL NOT 

BE ISSUED 

 

.01 Specific Questions and Problems. 

 

(7)  Sections 7701(b) and 894 – Definition of a Resident Alien and Nonresident Alien. – 

Whether an alien individual is a nonresident of the United States, including whether the 

individual has met the requirements of the substantial presence test or exceptions to the 

substantial presence test.  However, the Service may rule regarding the legal interpretation of a 

particular provision of §7701(b) or the regulations thereunder.  

 

* * * 

 

SECTION 4. AREAS IN WHICH RULINGS OR DETERMINATION LETTERS WILL NOT 

ORDINARILY BE ISSUED16 

 

.01 Specific Questions and Problems. 

 

(28) Section 2501.-Imposition of Tax. —Whether a partnership interest is intangible property 

for purposes of §2501(a)(2) (dealing with transfers of intangible property by a nonresident not a 

citizen of the United States). 

 

(29) Section 7701.-Definitions.- Whether an estate or trust is a foreign estate or trust for federal 

income tax purposes. 

 

* * * 

 

SECTION 6. EFFECTIVE DATE 

 

This revenue procedure is effective January 3, 2022. 

 

 
16 Section 2.01 states that “’Not ordinarily’ means that unique or compelling reasons must be demonstrated to 

justify the issuance of a ruling or determination letter.” 

 


