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Retirement Benefits Planning After 

The SECURE Act and the Issuance of the Proposed Regulations 
 
 
I.  INTRODUCTION 
 
For many clients, retirement account balances comprise a significant portion of their net 
worth. For several decades, American workers have had the opportunity to save for 
retirement on a tax-deferred basis. Individual retirement accounts1 and 401(k) plans2 
were first authorized by legislation enacted in the 1970s. Since that time, private 
employers have gradually shifted away from traditional pension plans, relying instead on 
defined contribution plans and IRAs as the primary sources for employees’ retirement 
savings.3 We see the result of that shift on our clients’ balance sheets. 
 
As planners, it is vital to understand how retirement benefits work and how they can best 
be implemented in an estate plan. Traditionally, a core tenet of planning has been to 
ensure that required distributions of inherited retirement benefits can be stretched over 
the beneficiary’s life expectancy. With the enactment of the SECURE Act on December 20, 
2019,4 this opportunity to stretch distributions was curtailed suddenly and swiftly. As of 
January 1, 2020, only a few special categories of beneficiaries are permitted to base 
distributions on life expectancy. All other beneficiaries face a maximum deferral of five 
or ten years or deferral based on the decedent’s age at death. 
 
We have been trained to think first of minimizing the income tax impact of retirement 
benefits by stretching distributions for beneficiaries over the longest term possible. While 
minimizing taxes and deferring required payouts are still important in our planning, they 
are only some of the considerations. For individual beneficiaries who are ineligible for the 
so-called “stretch IRA,” we need to examine our reflexive tendency to make tax planning 
paramount when the reward may be only five additional years of deferral. Non-tax goals 
may take precedence over tax benefits more often now. We also need to understand how 
the SECURE Act affects planning for those still eligible for distributions based on life 

 
1 The Employee Retirement Income Security Act of 1974 (ERISA), Pub. L. No. 93-406, 88 Stat. 829 was the 
first act to authorize individual retirement accounts. Over two decades later, the Taxpayer Relief Act of 
1997, Pub. L. No. 105-34, 111 Stat. 788, authorized the Roth IRA. 
2 “The Revenue Act of 1978 established qualified deferred compensation plans (Code § 401(k) plans), 
which allow for pre-tax employee contributions to such plans (known as elective deferrals).” A Timeline of 
the Evolution of Retirement in the United States, Workplace Flexibility 2010, GEO. U. L. CTR. (2010), 
https://scholarship.law.georgetown.edu/cgi/viewcontent.cgi?article=1049&context=legal.  
3 In 1986, forty-six percent of private sector workers were covered by pension plans. In 2019, only twelve 
percent of private workers had pension benefits. Pension Rights Center, How Many American Workers 
Participate in Workplace Retirement Plans?, PENSION RTS. CTR. (July 15, 2020), 
https://www.pensionrights.org/publications/statistic/how-many-american-workers-participate-
workplace-retirement-plans.  
4 Setting Every Community Up for Retirement Enhancement Act of 2019 (the “SECURE Act”), Pub. L. No. 
116-94, 133 Stat. 3137 (codified as amended in scattered sections of 26 U.S.C.). 

https://www.bloomberglaw.com/product/tax/bc/W1siU2VhcmNoIFJlc3VsdHMiLCIvcHJvZHVjdC90YXgvc2VhcmNoL3Jlc3VsdHMvNzFhNjk3NmQ2ZjQyOTczYjI4OGFkYTE5MGM0NWMzYTkiXSxbIkRvY3VtZW50IiwiL3Byb2R1Y3QvdGF4L2RvY3VtZW50L1hOM0NUNkg4P2d1aWQ9ODBjNDhkYzEtYmM0OS00Zjk3LWExMmEtYzU5MjZmMzZlYzY3Il1d--c484e2b2f9bb1fe6d31bfdf251cfebeb0c9f4b8e/document/1?citation=Pub.%20L.%20116-94&amp;summary=yes#jcite
https://www.bloomberglaw.com/product/tax/bc/W1siU2VhcmNoIFJlc3VsdHMiLCIvcHJvZHVjdC90YXgvc2VhcmNoL3Jlc3VsdHMvNzFhNjk3NmQ2ZjQyOTczYjI4OGFkYTE5MGM0NWMzYTkiXSxbIkRvY3VtZW50IiwiL3Byb2R1Y3QvdGF4L2RvY3VtZW50L1hOM0NUNkg4P2d1aWQ9ODBjNDhkYzEtYmM0OS00Zjk3LWExMmEtYzU5MjZmMzZlYzY3Il1d--c484e2b2f9bb1fe6d31bfdf251cfebeb0c9f4b8e/document/1?citation=Pub.%20L.%20116-94&amp;summary=yes#jcite
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expectancy, especially surviving spouses, minor children and individuals with special 
needs. Important, sometimes subtle, changes in our approach to drafting are required. 
 
The SECURE Act intentionally accelerates the payment of income taxes for most 
beneficiaries who inherit benefits from a plan participant dying in or after 2020. There is 
no grandfather rule for benefits accumulated under the prior law, even though the 
required minimum distribution rules remained largely unchanged since their enactment 
in 1986.5 We will leave to others the debate over whether this is fair to individuals who 
saved for years, sometimes decades, under rules permitting a stretch IRA. As planners, 
we must simply pivot in our planning and inform clients what options are now available.  
 
This manuscript seeks to summarize the estate planning options for retirement benefits 
post-SECURE Act and the proposed regulations issued on February 24, 20226 (referred to 
in this manuscript generally as the “Proposed Regulations”), with an emphasis on the 
intersection of trusts and retirement benefits. The SECURE Act did not drastically rewrite 
the existing federal required minimum distribution law. On the contrary, careful, strategic 
amendments were made to the existing rules. Similarly, while the Proposed Regulations 
clarify some of the rules for trusts post-SECURE Act, they do not drastically alter the basic 
requirements for a trust to qualify as a “Designated Beneficiary” (see discussion 
beginning on page 26 below). For this reason, it is necessary to first understand the 
required minimum distribution rules as they existed pre-SECURE Act in order to 
understand the recent changes, and so this manuscript reviews the law as it existed pre-
SECURE Act while also explaining the new law. Questions arose when the SECURE Act 
was passed, many of which are addressed in the Proposed Regulations. Even with the 
issuance of the Proposed Regulations, additional questions remain. See Exhibit V to this 
manuscript for ACTEC’s comments on the Proposed Regulations and requests for further 
clarifications and changes. 
 
While a host of resources came together to make this manuscript possible, I would be 
remiss if I did not give special thanks and acknowledgment to the work of Natalie Choate. 
Natalie's book, entitled Life and Death Planning for Retirement Benefits, (8th Ed. 2019), is 
a must-have for any practitioner who deals with retirement benefits. Supplementary 
material for her book can be found on her website, ataxplan.com. Many of the ideas 
reflected in this manuscript were inspired by or learned from Natalie Choate’s 
fundamental resources, and we cannot recommend them enough. Watch both for 
supplements to Natalie’s book and any revisions to the newly issued Proposed 
Regulations, or the issuance of final regulations, which may change or amend the 
information presented in this manuscript.  
 
Thank you also to my law partner, Christina Goshaw Hinkle, for allowing me to use her 
manuscript, presented at the North Carolina Bar Association’s 41st Annual Estate 
Planning & Fiduciary Law Program on July 23, 2020, as the basis for this manuscript. 

 
5 See Natalie B. Choate, LIFE AND DEATH PLANNING FOR RETIREMENT BENEFITS: THE ESSENTIAL HANDBOOK FOR 

ESTATE PLANNERS, 27, (8th ed. 2019). 
6 I.R.S. Reg.-105954-20, 87 Fed. Reg. 10504 (Feb. 24, 2022). See Exhibit II for the Proposed Regulations 
(not including the Preamble). 
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II. SECURE ACT BACKGROUND 
 
The Setting Every Community Up for Retirement Enhancement Act of 2019, or the SECURE 
Act, was enacted into federal law on December 20, 2019, as part of a fiscal appropriations 
bill. Broadly, the SECURE Act amended the required minimum distributions rules, as well 
as the contribution and other withdrawal rules, for certain defined contribution retirement 
plans and individual retirement accounts. The required minimum distribution rules 
remain, as they did prior to the SECURE Act, in Section 401(a)(9) of the Internal Revenue 
Code of 1986, as amended (“I.R.C.” or the “Code”), and the regulations issued thereunder. 
The changes made by the SECURE Act are found in Section 401 of the Act, entitled, 
“Revenue Provisions of Division O: Setting Every Community Up for Retirement 
Enhancement.” (Confusingly, and by apparent coincidence, the section numbers in the 
I.R.C. and the Act are the same.) Importantly, the SECURE Act does not rewrite the 
governing I.R.C. Section; rather, Section 401(a) of the Act adds a new definition and a new 
subsection (H) to existing I.R.C. Section 401(a)(9).  
 
III. RETIREMENT PLAN BASICS 
 
In order to have an effective discussion of planning for retirement account distributions, 
it is important to understand the terminology and basic underlying principles of retirement 
account ownership and distribution. For convenience, this manuscript will use the term 
“participant” to refer to both the owner of an individual retirement account and the 
participant in an employer-sponsored plan. Note that the Proposed Regulations use the 
term “employee” throughout rather than the term “participant,” which term is used 
throughout the manuscript. References to "retirement accounts" and "retirement 
benefits" mean individual retirement accounts, individual retirement annuities ("IRAs"), 
and the benefits under certain qualified retirement plans described in I.R.C. Section 
401(a), known as defined contribution plans; I.R.C. Section 403(b) plans; and I.R.C. 
Section 457(b) eligible deferred compensation plans. For example, the changes affect 
Roth IRAs, SEP IRAs, and SIMPLE IRAs, stock bonus plans, profit sharing plans, and 401(k) 
plans. All of these retirement benefits rely on the required minimum distribution rules 
found in I.R.C. Section 401(a)(9), even when their existence is authorized by another Code 
Section.7 This manuscript does not cover qualified defined benefit plans, although some 
of the rules discussed apply to those plans.8 
 
 A.  Distributions During Life 
 
Except for Roth IRAs, annual distributions must be made from retirement accounts when 
the participant reaches a certain age. The rules for distributions during the life of a 
participant set the framework for post-death distributions as well; thus, it is important to 
understand the mechanics of the lifetime distribution rules. No lifetime distributions are 

 
7 See Prop. Treas. Reg. § 1.401(a)(9)-1(a). For IRAs, see I.R.C. § 408(a)(6) and (b)(3), Prop. Treas. Reg. § 
1.408-8(a) and Treas. Reg. 1.408A-6. For 403(b) plans, see I.R.C. § 403(b)(10) and Treas. Reg. § 1.403(b)-
6(e). For 457 plans, see I.R.C. § 457(d)(2). 
8 Much of the Proposed Regulations’ 275 pages deal with guidance on the SECURE Act’s effect on 
qualified defined benefit plans, which this manuscript does not address. 
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required from Roth IRAs, although they are required from designated Roth 401(k) 
accounts.9 
 
  1.  Required Beginning Date (RBD) 
 
A participant must begin taking required minimum distributions from her retirement 
account by the required beginning date ("RBD").  
 
Pre-SECURE Act, the RBD was April 1st of the calendar year after the calendar year in 
which the participant turned age 70 ½.10 Participants who turned 70 ½ before January 1, 
2020, continue to calculate their RBD under the 70 ½ rule.  
 
The SECURE Act changed the age for calculating RBDs from 70 ½ to 72. As of January 1, 
2020,11 participants must begin taking required minimum distributions by April 1st of the 
year following the year in which they turn age 7212 (so, no more dealing with “half 
birthdays”). 
 
Participants born on or prior to June 30, 1949, calculate their RBD using the old 70 ½ rule, 
and participants born after that date calculate their RBD under the new 72 rule. The 
easiest way to determine the RBD is to identify the year in which the participant will turn 
age 72, and then to mark April 1st of the following calendar year. That April 1st date is the 
participant’s RBD.  
 
Example: Ella was born on June 15, 1949. Her 70th birthday was June 15, 2019. Add six 
months to get her 70 ½ birthday, which was December 15, 2019. Thus, Ella’s RBD was 
April 1, 2020. 
 
Example: Lily was born on September 15, 1949. Her 70th birthday was September 15, 
2019, and her 70 ½ birthday was March 15, 2020. Her 72nd birthday was September 15, 
2021. Lily’s RBD is calculated using the new age 72 rule, and therefore was April 1, 2022. 
 
No one had a required RBD of April 1, 2021, except in one situation: A participant who is 
still working during the year in which she reaches the designated age can delay taking 
required distributions from her employer-sponsored retirement plan (and only from her 

 
9 See I.R.C. § 408A(c)(4) (exempting Roth IRAs from the lifetime RMD rules of § 401(a)(9)(A)). Because 
designated Roth 401(k)s are part of an employer plan, they are subject to the same lifetime distribution 
rules of § 401(a)(9)(A) as traditional 401(k) plan accounts. See Choate, Chapter 5.7.01, Meet the DRAC; 
Contrast with Roth IRAs, pp. 361-62. 
10 For qualified plans only, RBD rules do not apply to participants who own no more than five percent of 
the business and are not retired at the applicable age (70 ½ or 72). 
11 For certain governmental 457(b) plans and collectively bargained plans, the effect date of the SECURE 
Act rules is delayed by up to two years.   
12 The Securing a Strong Retirement Act of 2022 (“SECURE 2.0”), H.R. 2954, 117th Cong. (2022), a bill 
overwhelmingly passed in the House and most of which has been approved by the Senate finance 
committee, extends the RBD from 72 to 75 over a period of time. Id. § 106(c). As of the date of this 
manuscript, SECURE 2.0 has not been passed but there is optimism it will pass before the end of this 
year.     
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current employer’s plan) until the year the participant retires. For a participant who turned 
age 70 ½ prior to January 1, 2020, and then retired in 2020, she would have had an RBD 
for any such plan of April 1, 2021. Note that the exception to the RBD rule only applies if 
the employer plan allows it and the participant does not own more than five percent of 
the company for which she works. Note also that it is possible for a participant to have 
retirement accounts with different required beginning dates. 
 
  2.  Required Minimum Distributions (RMDs): All Good Tax Deferrals 
Must Come to an End 
 
Qualified defined contribution plans encourage employees to save for retirement on a 
tax-favored basis. For example, participants contribute pre-tax wages to traditional 
401(k) accounts and defer paying income taxes on those contributions and any 
investment earnings on contributions until the funds are withdrawn, presumably during 
their retirement years. If any balance remains in the retirement account at a participant’s 
death, the beneficiary of the account must pay income taxes when funds are withdrawn. 
Because the account balance represents earned income, ordinary income tax rates apply 
to any taxable portion of the account when the funds are distributed, whether to the 
participant or the beneficiary.  
 
In some instances, distributions from retirement accounts are not taxable. Such is the 
case for qualifying distributions from Roth accounts, which are tax-free if held for at least 
five years.13 For other retirement accounts, to the extent the distribution represents a 
withdrawal of after-tax contributions, the distribution is not subject to tax. For example, if 
an individual makes a nondeductible contribution to a regular IRA, the portion of the 
distribution representing the original contribution is not taxed (because it was made with 
after-tax funds). Note that ordinary income tax rates apply to investment gain inside a 
retirement account, even though the gain would have been subject to capital gains rates 
if earned outside a retirement account. Retirement accounts also do not receive a 
stepped-up basis at the participant’s death because they represent income in respect of 
a decedent.  
 
The required minimum distribution rules govern when participants must begin taking 
annual distributions from retirement accounts and pay any associated tax due. The 
opportunity to defer income taxes is a limited one. Failure to withdraw on time incurs a 
hefty fifty percent (50%) penalty.14 There is also a ten percent (10%) early withdrawal 
penalty if distributions are made too soon, meaning before age 59 ½.15 In sum, a 
participant can make withdrawals without penalty on or after age 59 ½,16 but must begin 
taking annual minimum required distributions no later than the RBD. If the participant 
waits to take the participant’s first distribution until her RBD, the participant will have to 
take another distribution before the end of the same calendar year. 

 
13 I.R.C. § 408A(d); Prop. Treas. Reg. § 1.401(a)(9)-1(a). See Choate, Chapter 5.3, “Roth IRAs: Income Tax 
Aspects,” for an explanation of a qualifying distribution. 
14 Treas. Reg. § 54.4974-2. See also Distributions for Individual Retirement Arrangements (IRAs), I.R.S. 
Pub. No. 590-B, Cat. No. 66303U (May 13, 2021). 
15 I.R.C. §§ 401(k)(2)(B)(i)(III) and 72(t). There are numerous exceptions and nuances to this general rule. 
For further information see, see Choate, Chapter 9.  
16 Withdrawals may not be permitted under the employer plan if the participant is still employed. There are 
exceptions to the early withdrawal penalty, such as certain distributions due to divorce, in the event of 
disability, and substantially equal periodic distributions. See I.R.C. § 72(t)(2). 
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Example: Lily was born on September 15, 1949. Lily’s RBD was April 1, 2022. She had to 
take her first RMD no later than April 1, 2022, which represented her distribution for the 
2021 calendar year. In 2022, she will have to take a second distribution for the 2022 
calendar year. Participants who wait until their RBD to take the first RMD end up with two 
distributions in the same tax year. 
 
Required minimum distributions ("RMDs") are calculated based upon the Uniform 
Lifetime Table.17 A participant’s RMD is calculated by dividing the factor derived from the 
Uniform Lifetime Table (referred to in the Proposed Regulations as the “Applicable 
Denominator”)18 into the balance of the participant’s retirement account as of December 
31st of the previous calendar year.19 The Uniform Lifetime Table is based on the joint life 
expectancy of the participant and a person ten years younger than the participant. The 
only exception to the rule requiring use of the Uniform Lifetime Table is if the participant 
is married to someone more than ten years younger than the participant and the spouse 
is the sole designated beneficiary of the retirement account, in which case RMDs are 
calculated based upon the Joint Life and Last Survivor Table.20 A third table, known as 
the Single Life Table,21 is used to calculate RMDs for beneficiaries. 
 
Again, the three charts relevant for determining RMDs are:22 
 

➢ The Joint Life and Last Survivor Table: Used to determine RMDs for 
a participant’s retirement account if the participant’s spouse is the 
sole designated beneficiary and more than ten years younger. RMDs 
are smaller than under the Uniform Lifetime Table. Life expectancy 
is “recalculated” each year. 

 
➢ The Uniform Lifetime Table: Used to determine RMDs for all other 

participants’ accounts. Life expectancy is “recalculated” each year 
and is based on the joint life expectancy of the participant and a 
hypothetical 10-year younger person. 

 
➢ The Single Life Table: Used to determine RMDs for beneficiaries. Life 

expectancy is not “recalculated,” except in the case of a surviving 
spouse. 

 
Beginning January 1, 2022, these actuarial tables were updated to reflect longer life 
expectancies and are used for calculating required minimum distributions.23 The new 

 
17 See Distributions from Individual Retirement Arrangements (IRAs), I.R.S. Pub. No. 590-B, Cat. No. 
66303U (May 13, 2021). 
18 See Prop. Treas. Reg. § 1.401(a)(9)-5(d) and proposed amendments to Treas. Reg. § 1.401(a)(9)-9. 
19 Treas. Reg. § 1.401(a)(9)-5, A-1(a). 
20 See Distributions from Individual Retirement Arrangements (IRAs), I.R.S. Pub. No. 590-B, Cat. No. 
66303U (May 13, 2021).  
21 See id. Appendix B. 
22 Treas. Reg. § 1.401(a)(9)-9 (as amended by the Proposed Regulations). 
23 Treas. Reg. § 1.401(a)(9)-9(f)(1). 
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tables in Regulation § 1.401(a)(9)-9, which was published in November of 2020, reflect 
average life expectancies of almost two years longer than those of the prior tables. 24 
 
Example: Gerald is 76 years old and had $200,000 in his IRA as of December 31 of the 
prior calendar year. He calculates his RMDs using the Uniform Lifetime Table. Under the 
prior Uniform Lifetime Table, Gerald’s RMD for the current year would have been 
calculated by dividing $200,000 by 22, producing an RMD of $9,090.91 for the current 
year. Under the new Table, Gerald’s RMD instead would be calculated by dividing 
$200,000 by 23.7, yielding an RMD of $8,438.82. 
 
All RMDs may be calculated using these new Tables beginning in January 2022. 
 
  3. The CARES Act: A note about 2020 RMDs 
 
The Coronavirus Aid, Relief, and Economic Security (CARES) Act25 waived otherwise 
required RMDs in 2020 for both participants and beneficiaries. If a participant had already 
taken her RMD, the RMD may be rolled into an eligible retirement account plan within sixty 
(60) days of the date of withdrawal or by August 31, 2020, whichever is later.26 This means 
the RMD could be rolled back into the plan from which it was withdrawn or to another 
eligible account, like an IRA. Note that the participant’s RBD was not changed. Instead, 
the participant was allowed to forgo the RMD otherwise required in 2020. 
 
The CARES Act contains two additional relief measures related to withdrawals from 
retirement accounts that might still have some effect. First, Section 2202(a) of the CARES 
Act gives special tax and rollover treatment for “coronavirus-related distributions” of up 
to $100,000.27 The participant has the option to take such a distribution into income 
ratably over a three-year period, or to roll the distribution back to an eligible plan within 
three years. Second, Section 2202(b) of the CARES Act temporarily relaxes the rules for 
loans from retirement plans. See I.R.S. Notice 2020-50 for further details. 
 

B.  Distributions After Death 
 
After a participant dies, much information needs to be gathered to determine the RMDs 
from a retirement account, such as: 
 

 
24 Under I.R.S. Pub. No. 590-B, if a beneficiary was taking required minimum distributions prior to 2022 
based on the life expectancy in the year following the owner’s death using the life expectancy tables in 
effect before 2022 and reducing that number by one, the beneficiary can reset the beneficiary’s life 
expectancy for 2022 based on the new tables. 
25 The Coronavirus Aid, Relief, and Economic Security (CARES) Act, Pub. L. 116-136, 134 Stat. 281 (2020). 
26 See I.R.S. Notice 2020-51, Guidance on Waiver of 2020 Required Minimum Distributions. 
27 A “coronavirus-related distribution” is a distribution from an eligible retirement plan made on or after 
January 1, 2020, and before December 31, 2020, to an individual who (i) is diagnosed with COVID-19, (ii) 
whose spouse or dependent is diagnosed with COVID-19, or (iii) who has experienced adverse financial 
consequences from COVID-19 of the sort described in the statute. For purposes of this provision, the term 
“eligible retirement plan” has the meaning given in I.R.C. § 402(c)(8)(B). CARES Act §§ 2202(a)(4)(A), 
2202(a)(4)(C). 
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➢ whether the participant died prior to or after her RBD;  
 

➢ whether the participant died before, on, or after January 1, 2020; 
 

➢ who the beneficiaries are; 
 

➢ whether there are multiple beneficiaries; 
 

➢ whether there is an “Eligible Designated Beneficiary (EDB)” or a plain 
“Designated Beneficiary (DB);” and 

 
➢ a copy of the plan or contract governing the retirement account, so 

that the practitioner may review any applicable language. 
 
Keep in mind that for purposes of the RMD rules, the beneficiary of a retirement account 
is determined as of September 30th of the year following the year of the participant’s 
death.28 In this manuscript, this date is referred to as the “Determination Date.” As 
discussed later, this requirement allows time for a variety of post-mortem planning 
strategies, including the use of (i) disclaimers, (ii) separate accounts for multiple 
beneficiaries, and (iii) other methods of beneficiary removal. In addition, the Proposed 
Regulations clarify the use of powers of appointment, reformations, modifications and 
decantings to alter the beneficiaries of retirement accounts before and after the 
Determination Date. 
 
  1.  Who Qualifies for Life Expectancy Payout: The Basic Rules 
 
For benefits to be distributable based on the life expectancy of an individual (other than 
the participant who has reached her required beginning date), before the SECURE ACT, 
the participant’s beneficiary had to be a Designated Beneficiary (DB). Post-SECURE Act, 
the participant’s beneficiary must be an Eligible Designated Beneficiary (EDB): 
 

a. Pre-SECURE Act. If the participant died prior to the effective 
date of the SECURE Act (i.e., before January 1, 2020), the participant’s beneficiary had to 
be a DB. 
 

b. Post-SECURE Act. If the participant dies on or after the 
effective date of the SECURE Act (i.e., on or after January 1, 2020), the participant’s 
beneficiary must be an EDB.29 The EDB is a new subcategory of DBs created by the 
SECURE Act. An Eligible Designated Beneficiary is always a Designated Beneficiary, but 
not every Designated Beneficiary qualifies as an Eligible Designated Beneficiary. 
 

 
28 Prop. Treas. Reg. § 1.401(a)(9)-4(c)(1). 
29 I.R.C. § 401(a)(9)(E)(ii). 
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Prior to the SECURE Act, there were two types of beneficiaries: (i) DBs, meaning an 
individual or “see-through” trust that qualifies as a DB (more on see-through trusts below), 
and (ii) non-Designated Beneficiaries, meaning any beneficiary who was not a DB.  
 
Post-SECURE Act, three categories of beneficiaries exist for purposes of the RMD rules: 
(i) EDBs (essentially special individuals who qualify for life expectancy treatment or 
modified life expectancy treatment), (ii) DBs (individuals who are not special enough to 
qualify for life expectancy treatment or modified life expectancy treatment), and (iii) non-
Designated Beneficiaries (any beneficiary who is not a DB or EDB). See-through trusts can 
qualify as either an EDB or a DB (see Section IV below). 
 
Post-SECURE Act, DBs (who are not EDBs) are required to withdraw all benefits from an 
inherited retirement account within ten years of the participant’s death.30 These mere DBs 
are no longer permitted to take RMDs based on a DB’s life expectancy for the DB’s entire 
life. The Proposed Regulations clarify that “within ten years of the participant’s death” 
actually means by the end of the calendar year containing the tenth anniversary of the 
participant’s death.31 
 
Example: Ella dies on any day in 2021. Marissa, the beneficiary of Ella’s retirement 
account, is a DB, but not an EDB. Marissa must withdraw all interests from Ella’s 
retirement account no later than the end of 2031.   
 
Now for the biggest surprise of the Proposed Regulations: If a participant dies after her 
RBD with a DB, in addition to the 10-year rule outlined above, the DB must take annual 
RMDs based on (i) the participant’s remaining hypothetical life expectancy (often referred 
to as the ghost life expectancy of the participant) or (ii) the DB’s life expectancy, 
whichever is longer.32 The Proposed Regulations take the position that the 10-year rule 
established by the SECURE Act did not repeal the RMD rules under § 401(a)(9)(B)(i) that 
existed prior to the SECURE Act’s enactment. Therefore, when the participant dies after 
her RBD, in calendar years 1-9 following the year of the participant’s death, annual RMDs 
are required. The SECURE Act just established a deadline by which the entire retirement 
account balance must be distributed.33 Natalie Choate refers to this as the “Outer Limit 
Rule.”34 These rules will be discussed in more depth later in this manuscript. Note that 
with regard to a Roth IRA, since there are no RMDs for the participant during the 
participant’s lifetime, there is no RBD, and so death is always "before the RBD.” In this 
case, only the 10-year rule applies for DBs, regardless of when the participant dies.   
 
The rules for non-Designated Beneficiaries were not changed by the SECURE Act. If the 
participant dies before her RBD, non-Designated Beneficiaries, such as estates and 
certain trusts, must withdraw all benefits from the retirement account by the end of the 

 
30 I.R.C. § 401(a)(9)(H).  
31 Prop. Treas. Reg. § 1.401(a)(9)-3(c)(3). 
32 Id. § 1.401(a)(9)-5(d)(1)(ii). 
33 Id. §§ 1.401(a)(9)-5(d)(1)(i) and 1.401(a)(9)-5(e). 
34 See Natalie B. Choate, The New RMD Rules for Inherited Retirement Accounts, ATAXPLAN PUBL’NS (Mar. 
17, 2022), https://ataxplan.com/wp-content/uploads/2022/03/How-the-new-RMD-rules-work.pdf. 
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calendar year containing the fifth anniversary of the participant’s death.35 If the 
participant dies after her RBD with a non-Designated Beneficiary, the non-DB must take 
annual RMDs from the retirement account based on the participant’s remaining life 
expectancy according to the Single Life Table and the age of the participant as of the 
participant’s birthday in the calendar year of the participant’s death (see Section III.B.4 
below, for further explanation).36   
 
Query whether a DB could use the participant’s remaining life expectancy if the participant 
died after her RBD, which could provide for a deferral period longer than ten years under 
the Single Life Table if the participant died between ages seventy-two (72) and eighty 
(80). (For theses ages, the participant’s remaining life expectancy is greater than ten 
years under the Single Life Table.) Under a literal reading of the Code, the 10-year rule 
applies to DBs in such a situation, which means that if a participant dies after her RBD 
and her age is between seventy-two (72) and eighty (80) in the year of her death, a non-
DB would have a longer payout period than a DB of the same participant. To address this 
discrepancy, many practitioners hoped the Internal Revenue Service (the “Service”) would 
adopt a rule that would allow the DB to elect whether to take distributions under the “at-
least-as-rapidly” rule (discussed in more detail in Section III.B.4 below) or the 10-year rule. 
This approach would be similar to the pre-SECURE Act rule in which the Service gave 
beneficiaries an election between the 5-year rule and life expectancy rule when the 
participant died before her RBD and the post-SECURE rule under the Proposed 
Regulations where an EDB is given the option to elect the 10-year rule instead of the life 
expectancy rule if the plan permits.37 The Proposed Regulations do not give the DB a 
similar option. Perhaps when regulations are finalized the Service will adopt this 
approach. 
 

2. Eligible Designated Beneficiaries 
 
The most dramatic change made by the SECURE Act was the elimination for most 
individual beneficiaries of the stretch IRA, meaning the option to calculate RMDs based 
on the life expectancy of a beneficiary. Post-SECURE Act, only five types of DBs, called 
“EDBs,” qualify for life expectancy treatment. They are:38 
 

➢ The surviving spouse of the participant. 
 

➢ A minor child of the participant. Proposed Regulations define a minor 
child as under the age of 21.39 

 
➢ A disabled individual. 

 
➢ A chronically ill individual. 

 
35 I.R.C. § 401(a)(9)(B)(ii) and Prop. Treas. Reg. §1.401(a)(9)-3(c)(2). 
36 Prop. Treas. Reg. § 1.401(a)(9)-5(d)(1)(iii). 
37 Treas. Reg. § 1.401(a)(9)-3, A-4. See also Prop. Treas. Reg. § 1.401(a)(9)-3(b)(5)(iii).  
38 I.R.C. § 401(a)(9)(E)(ii)(I)-(V). 
39 Prop. Treas. Reg. § 1.401(a)(9)-4(e)(3). 
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➢ An individual not more than ten years younger than the participant.40 
 

a.  The Spouse as Beneficiary: Pre- and Post-SECURE Act 
  

The RMD rules for surviving spouses remain essentially the same post-SECURE Act. 
Understandably, surviving spouses receive the most favorable treatment for RMD 
purposes. Here is a brief overview of the surviving spouse’s options: 
 
    i.  Participant Dies Before his RBD 
 
If a participant’s surviving spouse is designated as the sole beneficiary of the participant’s 
retirement account, the surviving spouse may rollover the retirement account balance 
into an IRA in the surviving spouse’s own name (as opposed to designating the account 
as an inherited account).41 Alternatively, the surviving spouse may elect to treat the 
inherited account as her own IRA.42 Pre-SECURE Act, there was no deadline for making 
this election; however, the SECURE Act and the Proposed Regulations have implemented 
a deadline, which is discussed in detail below. If the surviving spouse rolls over the 
retirement account to her own IRA or elects to treat the participant’s account as her own 
retirement account (as opposed to electing an inherited account), the surviving spouse is 
no longer operating under the RMD beneficiary rules. Instead, as the retirement account 
owner, the participant rules, rather than the beneficiary rules, apply to the surviving 
spouse. The surviving spouse can designate new beneficiaries, delay distributions until 
she turns age 72, and take her RMDs based on her life expectancy under the Uniform 
Lifetime Table, rather than the Single Life Table. No other beneficiary has this option. A 
possible drawback of this option is that if the surviving spouse is under age 59 ½ and 
needs to withdraw funds from the retirement account, she will be subject to an early 
withdrawal penalty. In that case, she may want to consider the second option available 
to surviving spouses, described next. 
 
Instead of rolling over the inherited retirement account to her own IRA or electing to treat 
the inherited account as her own, if she is the sole designated beneficiary, a surviving 
spouse can choose to treat her deceased spouse’s retirement account as an "inherited" 
account, meaning that RMDs will be calculated based upon the surviving spouse’s life 
expectancy under the Single Life Table. Even when the surviving spouse elects this option, 
she does not have to begin taking distributions until the year in which the participant 
would have reached age 72, or age 70 ½, depending on the year of death.43 No other type 
of beneficiary is allowed to delay RMDs in this way. Each year, the surviving spouse also 
is allowed to "recalculate" her RMDs under the Single Life Table. To recalculate, each year 

 
40 Id. § 1.401(a)(9)-4(e)(6). 
41 I.R.C. § 402(c)(9). See Prop. Treas. Reg. § 1.408-8(d). 
42 See Treas. Reg. § 1.408-8, A-5(a) (“The surviving spouse of an individual may elect to . . . to treat the 
spouse’s entire interest as a beneficiary in an individual’s IRA (or the remaining part of such interest if 
distribution thereof has commenced to the spouse) as the spouse’s own IRA.”). This existing regulation 
was supplemented by Prop. Treas. Reg. § 1.408-8(c), which imposes a new deadline for making this 
spousal election.  
43 Prop. Treas. Reg. § 1.401(a)(9)-3(d). 
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the spouse simply finds the factor associated with her current age to use as the 
Applicable Denominator. No other beneficiary has the option to recalculate for RMD 
purposes. (A non-spouse beneficiary entitled to life expectancy treatment would base 
RMDs on her age in the year following the year of the participant’s death, and then simply 
subtract one from the Applicable Denominator each year. This results in larger RMDs for 
non-spouse beneficiaries.) 
 
If the participant’s plan is a defined contribution plan, such as a 401(k) or 403(b) plan, the 
plan may provide that if the surviving spouse is the sole beneficiary and does not elect 
the life expectancy payout, then the 10-year rule (formerly the 5-year rule) applies. Under 
the plan documents, if the surviving spouse does not rollover the plan to an inherited IRA 
or her own IRA, the plan could direct that the surviving spouse receives plan benefits in a 
lump sum as an RMD, which cannot be rolled over. The safest course of action if the 
surviving spouse is going to delay electing the life expectancy payout for some time is to 
transfer the plan benefits to an inherited IRA outside of the plan. 
 
Note that if the surviving spouse is under age 59 ½ at the participant’s death and wishes 
to have access to the inherited retirement benefits without penalty, she could leave the 
benefits in the participant’s plan account until she turns age 59 ½. Once she turns age 59 
½, she can rollover the benefits to her own IRA. If the participant’s plan requires a lump 
sum distribution, she can rollover the plan account balance into an Inherited IRA until she 
must elect a spousal rollover.44 
 
    ii.  Participant Dies After his RBD 
 
If the participant dies post-RBD, the surviving spouse still has the option to rollover the 
retirement account balance45 and the choice to treat the rollover as her own or as an 
inherited IRA. If the participant dies post-RBD and the surviving spouse treats the IRA as 
an inherited IRA, the surviving spouse has the option of taking distributions over (1) the 
spouse’s life expectancy under the Single Life Table (recalculated) or (2) the life 
expectancy of the participant under Single Life Table (without the recalculation option), 
whichever is longer. 

 
iii. Post-SECURE Differences for Surviving Spouses 

 
Although almost all of the RMD rules remain the same for surviving spouses post-
SECURE Act, there are at least three differences.  
 

 
44 See Choate, Chapter 3.2.08, Rollover if Spouse is Under Age 59 ½, pp. 224-25. 
45 There are additional requirements for the surviving spouse to qualify for the rollover. Generally, the 
surviving spouse must be the sole Designated Beneficiary or, if there are multiple beneficiaries, separate 
accounts must be established by September 30th of the year following the year of the participant’s death. 
See Choate, Chapter 3, Marital Matters, for a detailed explanation of spousal rollover rules. Spousal 
rollovers have also been allowed in certain circumstances where the spouse received retirement benefits 
as the beneficiary of the participants will or trust, rather than being designated directly as the beneficiary 
of the retirement account. See Choate, Chapter 3.2.09, and PLRs cited therein. 
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(1) Accumulation trusts for Surviving Spouses  
 
The first difference has to do with retirement benefits left to a surviving spouse in a trust 
of which the surviving spouse is the “sole beneficiary.” Pre-SECURE Act, it was possible 
for an accumulation trust to use the surviving spouse’s life expectancy. Upon the 
enactment of the SECURE Act, it appeared that the only trusts that would qualify for RMDs 
based on the surviving spouse’s life expectancy were (i) a conduit trust or (ii) an 
accumulation trust for a surviving spouse who was chronically ill or disabled at the 
participant’s death. Under the Proposed Regulations, it may be possible for an 
accumulation trust for a surviving spouse who is not chronically ill or disabled to qualify 
for life expectancy payout if all the countable beneficiaries of the trust are EDBs. One way 
to accomplish this is through the exercise of a power of appointment. (See the discussion 
on powers of appointment beginning on p. 37.) The topic of trusts as beneficiaries and 
the rules of conduit trusts and accumulation trusts are addressed in detail in Section IV 
below.  
 

(2) Treatment of Successor Beneficiaries of 
Surviving Spouses 

 
The second difference actually affects the successor beneficiary of a surviving spouse 
who elected the inherited IRA option.  
 
Under pre- and post-SECURE Act rules, if the participant dies before the participant’s RBD 
and the surviving spouse also dies before the participant’s RBD (which is the deadline by 
which the surviving spouse must begin taking RMDs), then the surviving spouse shall be 
treated as the participant for purposes of determining distributions and required RMDs 
after the death of the surviving spouse.46 Note that this rule produces a result similar to 
what happens when a surviving spouse elects to rollover inherited retirement benefits 
into an IRA of her own: The surviving spouse can designate new beneficiaries of the IRA, 
and the successor beneficiary rule does not apply at her death. (The successor 
beneficiary rule refers to the RMDs the successor beneficiary must take when the 
beneficiary who inherited the retirement account passes away.) 
 
If the surviving spouse dies with an inherited IRA after distributions are required to begin, 
the pre- and post-SECURE Act rules are slightly different. Pre-SECURE Act, the successor 
beneficiary (meaning the person who inherits any balance in the retirement account upon 
the surviving spouse’s death) could “step into the shoes” of the surviving spouse and 
continue withdrawals based on the spouse’s distribution schedule (as if she had 
survived).47 Post-SECURE Act, the successor beneficiary must (i) continue to take annual 
distributions in calendar years 1-9 following the year of the surviving spouse’s death 

 
46 I.R.C. § 401(a)(9)(B)(iv) and Prop. Treas. Reg. § 1.401(a)(9)-1(b)(2)(iii)(C). 
47 Regardless of whether the surviving spouse had been using the recalculation method, the remaining 
benefits must be paid out over the spouse’s remaining life expectancy using the fixed-term method. This 
is computed based on the age she attained (or would have attained) on her birthday in the year of her 
death, reduced by one year for each calendar year that has elapsed after the calendar year of the 
spouse’s death. Treas. Reg. § 1.401(a)(9)-5, A-5(c)(2). 
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based on the deceased surviving spouse’s age in the year of her death and (ii) also 
withdraw all remaining benefits by the end of the calendar year containing the tenth 
anniversary of the spouse’s death.48  
 
This 10-year rule applies to the successor beneficiaries of other EDBs as well.49 It also 
applies if a Designated Beneficiary dies on or after January 1, 2020, even if the participant 
died prior to 2020.50 The Proposed Regulations treat the DB of a participant who died prior 
to 2020 as an EDB if the DB dies after January 1, 2020. This results in the retirement 
account being distributed in calendar years 1-9 following the year of such DB’s death 
based on the now deceased DB’s hypothetical life expectancy and withdrawal of all 
benefits by the end of the calendar year containing the tenth anniversary of death of such 
DB.51 If there are multiple DBs who are alive on January 1, 2020, then the death of the 
oldest DB who is alive on that date is the person whose life expectancy is used. This is 
the one instance of retroactive application of the SECURE Act rules. 
 
A successor beneficiary of an EDB, who is also an EDB, does not have a lifetime stretch 
option. The successor EDB is stuck with the 10-year rule. For this reason, if the successor 
beneficiary of the surviving spouse is a disabled child (or any other EDB), then, unless the 
surviving spouse dies prior to when her participant spouse would have reached the age 
of 72, the surviving spouse would be better off rolling over the inherited benefits to her 
own IRA so that she can designate her own EDB as her primary beneficiary. In this way, 
the EDB can base her RMDs on her own life expectancy at the surviving spouse’s death.  
 

(3) Deadline for Surviving Spouse to Elect to Treat            
IRA as her own 

 
The third difference is perhaps the most significant: the Proposed Regulations impose, 
for the first time, a deadline on the surviving spouse’s ability to elect to treat an inherited 
IRA as her own IRA. This spousal election must occur by the later of (i) December 31 of 
the year after the year of the participant’s death; or (ii) the year in which the surviving 
spouse turns age 72.52 
 
The Proposed Regulations set forth three methods of making this spousal election.53 
First, the surviving spouse will make the election if she fails to take an RMD that she 
otherwise would be obligated to take as beneficiary of the inherited account. Second, the 
surviving spouse can “redesignate” the account as her own, presumably by filing the 
paperwork necessary to open a new account with the IRA provider and transfer the 
inherited IRA assets to that new account; the Proposed Regulations are silent on the 
details of how such a “redesignation” must be accomplished. Third, the surviving spouse 
can make a contribution to the account (other than a rollover contribution from a different 

 
48 Prop. Treas. Reg. § 1.401(a)(9)-4(f)(6), Example 1. 
49 I.R.C. § 401(a)(9)(H)(iii). 
50 Prop. Treas. Reg. § 1.401(a)(9)-1(b)(2)(iii). 
51 Id. 
52 Prop. Treas. Reg. § 1.408-8(c)(1)(ii). 
53 See id. § 1.408-8(c)(2). 
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retirement account inherited from the participant) in order to be “deemed” to have elected 
to treat the account as her own. 
 
The spousal election must be made for the entire account as it exists at the time of the 
election. If the surviving spouse makes this election, the spouse is deemed to be the 
owner of the account for RMD purposes for the year of the election and all subsequent 
years. However, under the Proposed Regulations, the RMD for the year of the participant’s 
death is determined based on the surviving spouse as beneficiary, not owner, even if the 
spousal election is made in that year.54 If the surviving spouse does not elect to treat the 
account as her own by the deadline, the spouse nonetheless may later roll over the 
account to her own IRA, after taking all applicable RMDs. 
 

   b. Minor Child of the Participant 
 
Pre-SECURE Act, minor children had the same options as all other non-spouse DBs. If a 
participant died before January 1, 2020, and her minor child was the DB of her retirement 
account, either directly or under a qualifying see-through trust, RMDs were based on the 
child’s life expectancy.  
 
Post-SECURE Act, the minor child of a participant receives special treatment as an EDB55 
and qualifies, at least for a limited time, for life expectancy treatment based on the minor 
child’s life expectancy. Note that:  
 

➢ The child must be a child of the participant. Grandchildren, 
stepchildren, nieces and nephews, and so forth do not qualify. 

 
➢ The child must be a minor. The child’s special status as an EDB ends 

when the child reaches majority. The Proposed Regulations clarify a 
child reaches the age of majority where the child attains the age of 
21.56 

 
➢ When the child’s special EDB status ends, the child becomes subject 

to the 10-year distribution rule: Annual RMDs continue based on the 
child’s life expectancy with distribution of the entire account balance 
required by the end of the calendar year containing the child’s 31st 
birthday (or ten years after the child dies, if the child dies before 
reaching 21).57  

 
 
 
 
 

 
54 See Prop. Treas. Reg. § 1.408-8(c)(3).  
55 I.R.C. § 401(a)(9)(E)(ii)(II). 
56 Prop. Treas. Reg. § 1.401(a)(9)-4(e)(3). 
57 Id. § 1.401(a)(9)-5(e)(4).  
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c.  Disabled and Chronically Ill Beneficiaries  
 
The third and fourth category of EDBs are individuals who are disabled or chronically ill 
as of the participant’s date of death.58 The SECURE Act did not define these terms, and 
practitioners believed they might have to rely on other sections of the Code for their 
meanings. The Proposed Regulations define these terms. 
 

i. Definition of “Disabled” 
 
If the beneficiary has already been determined to be disabled for the purposes of 
qualifying for social security disability benefits, then the beneficiary will be deemed to be 
disabled for purposes of the RMD rules. Otherwise, the definition of “disabled” varies 
depending on whether the beneficiary is over the age of 18 at the time of the participant’s 
death.59 The Proposed Regulations state: 
 

➢ “Disability defined for individual who is 18 or older. An individual who, 
as of the date of the employee’s death, is age 18 or older is disabled 
if, as of that date, the individual is unable to engage in any substantial 
gainful activity by reason of any medically determinable physical or 
mental impairment that can be expected to result in death or to be 
of long-continued and indefinite duration.”60 

 
➢ “Disability Defined for Individual who is not 18 or older. An individual 

who, as of the date of the employee’s death, is not age 18 or older is 
disabled if, as of that date, that individual has a medically 
determinable physical or mental impairment that results in marked 
and severe functional limitations and that can be expected to result 
in death or to be of long-continued and indefinite duration.”61 

 
ii. Definition of “Chronically Ill” 

 
The Proposed Regulations state that for purposes of the RMD rules, “[a]n individual is 
chronically ill if the individual is chronically ill within the definition of section 7702B(c)(2) 
and satisfies the documentation requirements [set forth in] paragraph (e)(7) . . . . 
However, for purposes of the preceding sentence, an individual will be treated as 
chronically ill under section 7702B(c)(2)(A)(i) only if there is a certification from a 
licensed health care practitioner (as that term is defined in section 7702B(c)(4)) that, as 
of the date of the certification, the individual is unable to perform (without substantial 
assistance from another individual) at least 2 activities of daily living for an indefinite 

 
58 I.R.C. § 401(a)(9)(E)(ii)(III) and (IV). Prop. Treas. Reg. § 1.401(a)(9)-4(e)(9)(iii), Example 3 confirms that 
the disability or chronic illness must exist at the participant’s death. 
59 Prop. Treas. Reg. § 1.401(a)(9)-4(e)(4)(iv) 
60 Id. § 1.401(a)(9)-4(e)(4)(ii). 
61 Id. § 1.401(a)(9)-4(e)(4)(iii). 
61 Id. § 1.401(a)(9)-4(e)(5). 
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period which is reasonably expected to be lengthy in nature (and not merely for 90 
days).”62 
 
Each of the following is an activity of daily living: 
 

(i) Eating. 

(ii) Toileting. 

(iii) Transferring. 

(iv) Bathing. 

(v) Dressing. 

(vi) Continence.63 

If the beneficiary qualifies as disabled or chronically ill as of the participant’s date of 
death, the beneficiary is entitled to lifetime stretch treatment. The Proposed Regulations 
do not indicate that stretch treatment will terminate if the beneficiary’s status as disabled 
or chronically ill ends.64 The statutory definitions incorporate the concept that the 
individual’s condition is permanent or long-lasting, and there is no mention of losing 
stretch treatment if there is a subsequent change in the beneficiary’s condition. 
Conversely, the statute does not provide for switching to stretch treatment in the event 
that a beneficiary becomes disabled or chronically ill after the participant’s date of death. 

iii. Documentation Required 
 
The Proposed Regulations require that the “plan administrator” be provided with 
documentation of the beneficiary’s disability or chronic illness by October 31 of the year 
following the year of the participant’s death. The Proposed Regulations are silent on what 
would constitute sufficient documentation for these purposes. For individuals that are 
chronically ill, the documentation must include a certification from a licensed health care 
practitioner (as that term is defined in I.R.C. § 7702B(c)(4)).65 
 
ACTEC has submitted several comments to the Treasury requesting (i) an alternative 
method for determining and documenting disability for an adult beneficiary, (ii) 
clarification of the methods available for determining and substantiating disability for 
minor beneficiaries, and (iii) consideration of an extended deadline, such as age 21, for 
providing proof of the existence of a minor’s disability as of the participant’s death. See 
Exhibit V, Section B, Items 5, 6 and 7. 
 

 
62 Id. 
63 I.R.C. § 7702B(c)(2)(B). 
64 See Prop. Treas. Reg. § 1.401(a)(9)-4(e)(4), (5). 
65 See id. § 1.401(a)(9)-4(e)(7). 
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iv. Death of EDB 
 
As with other EDBs, upon the disabled or chronically ill person’s death, the Proposed 
Regulations require RMDs to continue after the EDB’s death based on the EDB’s remaining 
life expectancy in calendar years 1-9 following the year of the EDB’s death.66 Further, the 
entire account balance must be withdrawn within ten years of the EDB’s death.67 
 

d. Beneficiaries no More than Ten Years Younger 
 
Individuals who are no more than ten years younger than the participant are also “EDBs” 
and qualify for lifetime distribution treatment.68 This may be helpful to an unmarried client 
who plans to leave benefits to a younger partner, or to a parent, sibling or friend. The 
Proposed Regulations define not more than ten years younger based on the date of birth 
of the participant and the date of the birth of the individual.69 For example, if the 
participant’s date of birth is January 1, 1958, then the beneficiary is not more than ten 
years younger if the beneficiary was born on or before January 1, 1968. This is a different 
rule than for determining when a surviving spouse is ten years younger than the 
participant, which is based on birth years.  
 
If the participant dies before her RBD, the EDB will have RMDs determined based on the 
life expectancy of the EDB.70 However, if permitted by the plan, the EDB can elect the 10-
year rule instead.71 After the death of the EDB the successor beneficiary must take RMDs 
based on the life expectancy of the now deceased EDB, with annual RMDs in calendar 
years 1-9 following the year of the EBD’s death, and a distribution of the entire account 
balance no later than the year including the 10th anniversary of the EDB’s death.72 Thus, 
the final year of RMDs will be the final year of the EDB's life expectancy, or the year that 
contains the 10th anniversary of the EDB's death, whichever comes first.  
 
If the participant dies after her RBD, the EDB will base her annual RMDs on the life 
expectancy of the EDB or the participant, whichever is longer.73 After the death of the EDB, 
RMDs continue in calendar years 1-9 following the year of the EDB’s death based on the 
life expectancy of the EDB or the participant, whichever is longer. If the EDB is younger 
than the participant, then the entire account balance must be distributed no later than the 
year that contains the 10th anniversary of the EDB's death. If the beneficiary was older 
than the participant, in all events the entire account balance must be distributed no later 
than the final year of the EDB's life expectancy regardless of whether such EDB is alive or 
dead.74  

 
66 Id. § 1.401(a)(9)-5(d) and § 1.401(a)(9)-4(f)(6)(i), Example 1. 
67 I.R.C. § 401(a)(9)(H)(iii) and Prop. Treas. Reg. § 1.401(a(9)-5(e) and § 1.401(a)(9)-4(f)(6)(i), Example 1. 
68 I.R.C. § 401(a)(9)(E)(ii)(V). 
69 Prop. Treas. Reg. § 1.401(a)(9)-4(e)(6) 
70 Prop. Treas. Reg. §§ 1.401(a)(9)-3(c)(4) and 1.401(a)(9)-5(d)(2). 
71 Id. § 1.401(a)(9)-3(c)(5)(iii). 
72 Id. § 1.401(a)(9)-4(f)(6)(i), Example 1. 
73 Id. § 1.401(a)(9)-5(d)(ii). 
74 Id. § 1.401(a)(9)-5(e)(5). 
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3. Designated Beneficiaries 
 
Before the SECURE Act, a DB simply meant an individual. A DB other than a surviving 
spouse was allowed to calculate RMDs based upon her life expectancy using the life 
expectancy factor under the Single Life Table. Certain trusts for the benefit of DBs also 
qualified as DBs and could stretch distributions over the life expectancy of the oldest 
individual trust beneficiary. The “see-through” trust rules are discussed in more detail 
below.   
 
Post-SECURE Act, a DB still means an individual. Now all DBs (other than the special 
subcategory of EDBs) are subject to the same Outer Limit Rule of ten years. See-through 
trusts still can qualify as DBs, and before the Proposed Regulations were issued, many 
practitioners thought it was no longer important to identify the oldest individual trust 
beneficiary or to exclude certain older individual trust beneficiaries as possible recipients 
of retirement benefits because the 10-year rule applied regardless and simply required 
distribution of the entire account balance by the end of the 10-year period. The Proposed 
Regulations clarified that if the participant dies after her RBD, annual RMDs in calendar 
years 1-9 following the year of the participant’s death must be taken based on the oldest 
trust beneficiary’s life expectancy. So, determining the oldest beneficiary can still be 
important. 
 
Note the following about DBs: 
 

➢ Estates, charities, and business entities do not count as DBs. They 
were, and still are, non-Designated Beneficiaries.75 The rules for this 
group have not changed post-SECURE Act and are summarized 
below (see Section III.B.4). 

 
➢ Trusts are subject to an additional set of rules to qualify for DB 

treatment,76 and while most of these rules remain unchanged post-
SECURE Act, the Proposed Regulations substantially expanded and 
improved the RMD rules as applied to trusts. 

 
➢ If there are multiple beneficiaries of a retirement account, all 

beneficiaries must be individuals or trusts that are treated as DBs as 
of the Determination Date. 
 

The DB must be designated either (i) by the terms of the plan or (ii) by the participant (via 
a beneficiary designation form).77 For example, if retirement benefits are distributed to 
the participant’s estate, and an individual receives retirement benefits as beneficiary 
under the participant’s will, rather than as a direct beneficiary of the retirement account, 
there is no DB.78 Neither the decedent’s estate nor the individual beneficiary under the 

 
75 Id. § 1.401(a)(9)-4(b). 
76 Id. § 1.401(a)(9)-4(f). 
77 Id. § 1.401(a)(9)-4(a). 
78 See id. § 1.401(a)(9)-4(a)(3). 
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decedent’s will can qualify as a DB. A similar rule applies to benefits paid to a trust: Unless 
the trust itself qualifies as a DB, trust beneficiaries who receive retirement benefits are 
not treated as DBs. The SECURE Act carves out an exception to this rule for certain 
disabled or chronically ill trust beneficiaries. See the discussion below about Applicable 
Multiple Beneficiary Trusts. 
 
An important note on timing: With certain exceptions for a surviving spouse who is a sole 
beneficiary, EDBs using the life expectancy payout must take the first distribution by 
December 31st of the year after the year in which the participant died.79  
 

a.  Designated Beneficiary’s RMD when Participant Dies Pre-
RBD 

 
The Pre-SECURE Act Rule: If the participant died pre-RBD with a DB other than the 
surviving spouse, RMDs were based upon the DB’s life expectancy using the Single Life 
Table. To calculate the RMD for a particular year, the DB divided the balance of the 
account on December 31st of the preceding year by the factor (now referred to as the 
“Applicable Denominator”) assigned to her age from the Single Life Table. The DB used 
her age in the year after the year of the participant’s death. Each year, the DB simply 
subtracted one from her initial factor to calculate the divisor for the RMD for that year.80 
 
The Post-SECURE Act Rule: The DB simply must withdraw all benefits within ten years of 
the participant’s date of death.81 The Proposed Regulations clarify that the calculation of 
the 10-year distribution rule is similar to that of the 5-year rule for non-Designated 
Beneficiaries.82 This means the deadline for withdrawing benefits will be December 31st 
of the tenth year of the participant’s death, not ten years from the actual date of death of 
the participant. 
 
Example: Nora died on January 10, 2020, prior to her RBD. Nora’s nondisabled, adult child, 
Remy, is her DB. Add ten years to get January 10, 2030. Remy must withdraw all 
retirement benefits by December 31, 2030, which is almost eleven years after Nora’s date 
of death.  
 
Note that Remy may wait until 2030 to withdraw the entire account balance she inherited 
from Nora. Or Remy may withdraw the retirement account balance gradually over the 10-
year period. There are no annual or periodic required distributions under the 10-year rule 
if the participant dies before her RBD. The only requirement is that the entire retirement 
account balance must be distributed by the end of the 10-year period. 
 

 
79 Id. § 1.401(a)(9)-5(a)(2)(iii). 
80 Treas. Reg. § 1.401(a)(9)-5, A-5(c)(1). 
81 I.R.C. § 401(a)(9)(H)(i)(I); Prop. Treas. Reg. § 1.401(a)(9)-3(c)(5)(i)(B). 
82 Prop. Treas. Reg. § 1.404(a)(9)-3(c)(3). 
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If the DB is an EDB, the EDB may elect to use the 10-year rule instead of taking the benefits 
out over the EDB’s life expectancy provided that the applicable retirement plan permits 
the election.83 
 
An important note on a beneficiary’s right to transfer benefits from an employer plan to 
an inherited IRA: It is possible that the terms of the qualified defined contribution, 403(b) 
or 457(b) plan will not permit the DB to withdraw the retirement benefits over the 10-year 
period (or longer period, in the case of an EDB).84 The plan may require that all inherited 
retirement benefits be withdrawn in a lump sum or within ten years of the participant’s 
death. In that event, the DB (including a qualifying trust) can require a direct rollover (or 
trustee-to-trustee transfer) of the inherited retirement benefits to an inherited IRA.85 Note 
that the non-spouse beneficiary cannot rollover the account, meaning the beneficiary 
cannot receive a distribution of the inherited retirement benefits and then redeposit them 
in an inherited IRA. The sixty (60) day rollover rule does not apply to a non-spouse 
beneficiary.86 Also note that if the beneficiary of the plan is not a Designated Beneficiary, 
then the plan document controls the terms of the distributions. 
 

b.  Designated Beneficiary’s RMD when Participant Dies Post-
RBD 

 
The Pre-SECURE Act Rule: If the participant died post-RBD with a DB other than the 
surviving spouse, RMDs were calculated based upon the longer of the DB’s life 
expectancy and the participant’s hypothetical life expectancy using the Single Life 
Table.87 To determine the RMD, the DB used the factor (now referred to as the “Applicable 
Denominator”) associated with the DB’s age in the year after the year of the participant’s 
death (or the factor assigned to the participant’s age if the participant was younger than 
the DB). Each year, the DB simply subtracted one from her initial factor to calculate the 
RMD.  
 
The Post-SECURE Act Rule: Before the Proposed Regulations were issued, it appeared 
that a DB simply must withdraw all benefits within ten years of the participant’s date of 
death, regardless of whether the participant dies before or after the RBD.88 However, 
much to everyone’s surprise, the Proposed Regulations came up with a different rule.  
 
As previously mentioned, the Proposed Regulations assert that annual RMDs must 
continue to be made after participant’s death if she dies after her RBD even when the 10-
year rule applies. While no distributions are required under the 10-year rule until the end 
of the calendar year containing the 10th anniversary of the participant’s death, the 

 
83 Id. § 1.401(a)(9)-3(c)(5)(iii). 
84 Treas. Reg. § 1.401(a)(9)-3, A-4(b).  
85 I.R.C. §§ 401(a)(31) and 402(c)(11), (f)(2)(A). Note that nongovernmental 457(b) plans are not required 
to offer this direct rollover option. 
86 I.R.C. §§ 402(a)(4), (9) and 408(d)(3)(C). See Choate, Chapter 4.2 Post-Death Titling, Transfers, 
Rollovers, Roth Conversions, for more details. 
87 Treas. Reg. § 1.401(a)(9)-5, A-5(a)(1). 
88 I.R.C. § 401(a)(9)(H)(i)(II). 
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Proposed Regulations state that the SECURE Act did not repeal I.R.C. § 401(a)(9)(B)(i) 
and that section is still in force. Therefore, the Pre-SECURE Act rule continues to apply in 
conjunction with the 10-year rule. The result is that during calendar years 1-9 following 
the year of the participant’s death when participant dies after her RBD, RMDs are required 
to be taken with the RMD calculated based on the longer of the DB’s life expectancy and 
the participant’s hypothetical life expectancy using the Single Life Table. 89   
 
In its February 19, 2020 form, IRS Publication 590-B, it appeared the Service accidentally 
retained an example from a pre-SECURE version of the same Publication requiring RMDs 
after the death of the participant who died after her RBD, which caused panic among 
observers who now questioned their understanding of the 10-year rule. In the May 13, 
2021, update to IRS Publication 590-B, the example was corrected as to RMDs if the 
participant died after her RBD as to distributions in calendar years 1-9 following the year 
of the participant’s death. It turns out the example in the February 19, 2020 form, IRS 
Publication 590-B, was correct. Of course, in 2021 no DBs took an RMD if the participant 
died in 2020. What is a DB to do? Since an RMD was required in 2021, absent further 
guidance from the Service, DBs should take the 2021 RMD in 2022 and request a waiver 
of the 50% penalty on form 5329, with the reason for waiver being based on a reasonable 
interpretation of the SECURE Act in existence prior to the issuance of the Proposed 
Regulations. See Exhibit V, Section B, Item 23, where ACTEC requests that the Service 
grant an automatic waiver for a missed 2021 RMD. 
 
Example: Nora died on January 10, 2020, after her RBD. Nora’s nondisabled, adult child, 
Remy, is her DB. Remy, age 50, must withdraw a portion of the retirement benefits in 
calendar years 1-9 following the year of Nora’s death with the Applicable Denominator 
determined by Remy’s life expectancy under the Single Life Table for the year following 
the year of Nora’s death. The Applicable Denominator in the first year is 35.3. Each year 
Remy simply subtracts one from her initial Applicable Denominator to calculate the RMD. 
The balance of the retirement benefits must be distributed by the end of the tenth 
calendar year following Nora’s death (i.e., by December 31, 2031), which is almost eleven 
years after Nora’s date of death.  
 
  4.  No Designated Beneficiaries 
 
There have been no changes to the rules for a non-Designated Beneficiary resulting from 
the SECURE Act’s passage. If the participant dies pre-RBD with no EDB or DB, the 
retirement account assets must be distributed under the 5-year rule. Meaning all 
distributions from the retirement account must be made by the end of the calendar year 
of the fifth anniversary of the participant’s death.90 
 
If the participant dies post-RBD with no Designated Beneficiary, the retirement account 
assets are distributed over the participant’s remaining life expectancy under the Single 
Life Table based on the age of the participant as of the participant’s birthday in the 

 
89 Prop. Treas. Reg. § 1.401(a)(9)-5(d).  
90 Id. § 1.404(a)(9)-3(c)(5)(i)(A). 
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calendar year of the participant’s death.91 This is sometimes referred to as the “ghost” 
rule or the “at-least-as-rapidly” rule. Under the actuarial tables, if a participant is between 
age 73 and 81 at death, her remaining life expectancy under the Single Life Table is 
greater than ten years. This means that under some circumstances a non-Designated 
Beneficiary would receive a longer payout period than a DB. However, the 10-year rule 
offers greater flexibility in terms of the timing of withdrawals than does the annual RMD 
rule. The Proposed Regulations clarify that a DB or EDB does not have an option to elect 
to use the 10-year rule.92 Perhaps the final regulations will give a DB a choice as to the 
distribution method. Note that since there is no RBD for a Roth IRA, death is always before 
the RBD and if there is no DB, then the 5-year rule will apply regardless of the age of the 
participant at the participant’s death. 
 
If a retirement account is subject to the 5-year rule, all the retirement benefits must be 
distributed to the beneficiary no later than December 31st of the calendar year that 
contains the fifth anniversary of the participant’s date of death.93 There is no requirement 
that the retirement account assets be distributed equally over the five years, or even that 
they be distributed periodically. The beneficiary may even wait until the fifth year to 
distribute the entire balance of the retirement account.  
 
  5.  Multiple Beneficiaries of a Single Retirement Account 
 
   a.  Default Rules 
 
If there are multiple beneficiaries of a retirement account, the following default rules 
apply: 
 

i. If the beneficiaries are not all individuals or qualifying 
see-through trusts, then there is no DB.94 
 

ii. If the beneficiaries are all individuals or qualifying see-
through trusts, then:  
 

(1)  Pre-SECURE Act: The life expectancy of the 
oldest beneficiary was used to determine 
RMDs.95  

 
(2)  Post-SECURE Act: If the beneficiaries are all DBs 

or trusts that qualify as DBs, the 10-year 
distribution rule applies. Remember, however, if 
the participant dies after her RBD, RMDs still 
must be taken in calendar years 1-9 following 

 
91 Id. § 1.401(a)(9)-5(d)(1)(iii). 
92 Id. §§ 1.401(a)(9)-2(a)(4) and 1.401(a)(9)-5(d)(1)(ii). 
93 Id. § 1.401(a)(9)-3(c)(2). 
94 Id. § 1.401(a)(9)-4(b). 
95 Treas. Reg. § 1.401(a)(9)-5, A-7(a)(1). 
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the year of the participant’s death in the same 
manner as before over the oldest DB’s life 
expectancy.96   

 
   b.  Modifications to the Default Rules 
 
The above default rules can be modified by taking the following actions: 
 

 i.  Establish separate inherited IRA accounts (i.e., actually 
divide the participant’s retirement account into separate inherited IRA) by the end of the 
year following the year of the participant’s death so that each separate account is a DB 
or EDB.97 Under the separate account rule, if each individual DB’s share or EDB’s share is 
transferred into a separate account by December 31 of the year following the year of the 
participant’s death, then the DB or EDB can use the rule that applies to it when calculating 
RMDs, rather than basing the distribution rule on the identity of all of the EDBs and DBs 
of the participant’s account.98 Under the separate account rule, EDBs can preserve their 
life expectancy option, and DBs will be subject to the 10-year rule.99  
 
If separate accounts are not established until after the applicable date, then RMDs are 
determined in the aggregate (based on the identities of all of the DBs and EDBs and 
without regard to the separate accounts).100 However, even though the aggregate RMD is 
determined based on the combined account values, each beneficiary's share of the RMD 
is determined with reference to such "beneficiary's share of the total remaining balance 
of the employee's interest in the plan," and each beneficiary's share must be distributed 
to that beneficiary. 
 

 ii.  Beneficiaries are removed via cash-out or qualified 
disclaimer prior to September 30th of the year following the year of the participant’s 
death.101 This date is referred to as the “Determination Date.” 
 
"Removing" undesirable beneficiaries can be another way to avoid the multiple 
beneficiary default rule. Removal can occur by distributing a beneficiary’s share of 
retirement benefits to the beneficiary prior to the Determination Date.102 Two ideal 
situations in which this strategy can be implemented are as follows: 
 

➢ Pay out a charitable beneficiary’s share of the retirement account 
before the Determination Date. If after doing so, all remaining 
beneficiaries are DBs or EDBs, you will have avoided the non-DB rule. 

 

 
96 Prop. Treas. Reg. 1.401(a)(9)-5(f)(2)(i). 
97 Id. § 1.401(a)(9)-8(a)(1)(i). 
98 Id. 
99 Id. 
100 Id. § 1.401(a)(9)-8(a)(1)(ii)(A). 
101 Id. § 1.401(a)(9)-4(c)(2). 
102 Id. § 1.401(a)(9)-4(c)(2)(iii). 
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➢ If the surviving spouse is not the only beneficiary of the retirement 
account, have the surviving spouse rollover her share to her own 
retirement account by the Determination Date.103 In this way, the 
surviving spouse preserves her favorable spousal options, despite 
not being the sole beneficiary of the retirement account. 

 
Note that there is an apparent disconnect in the timing of the Determination Date for 
purposes of beneficiary removal and the effectiveness under the separate account rule. 
While the Determination Date requires that beneficiaries must be identified on September 
30th of the year following the year of the participant’s death, the separate account rule 
requires the creation of separate accounts by December 31st that same year and is 
effective retroactively to January 1st of that same year. As such, this might provide an 
additional planning opportunity if the Determination Date has already passed.  
 
Another effective way to remove beneficiaries prior to the Determination Date is via 
qualified disclaimer,104 which is discussed in Section V.B.1 below. 
 

6. Multiple Beneficiaries of a Trust  
 
Since 2002, regulations have provided that “the separate account rules under A-2 of 
§1.401(a)(9)-8 are not available to beneficiaries of a trust with respect to the trust's 
interest in the employee’s benefit.”105 The Proposed Regulations carry forward the 
concept that the separate share rule does not apply to the multiple beneficiaries of a trust 
when the trust is designated as the retirement account beneficiary stating, unless the 
trust is an applicable multi-beneficiary trust (“AMBT”).106 This is why it is important to 
designate the sub-trusts established by a revocable trust as the direct beneficiaries of a 
retirement account, rather than designating the revocable trust. More on this later. 
 
  7.  Other Inheritance Issues 
 
   a.  How to Establish Inherited IRAs 
 
When retitling inherited IRAs, do not retitle the inherited IRA account in the name of the 
beneficiary without designating the account as an “inherited IRA.” Also, do not cash out 
the IRA and then deposit the proceeds to an inherited IRA for the benefit of a beneficiary. 
Only a surviving spouse can “roll over” the account in this way. All other beneficiaries 
must ensure funds are transferred in a trustee-to-trustee transfer (i.e., a direct rollover). 
For inherited IRA accounts, the custodian should title the existing account as follows: 

 
103 PLR 200449041 (Sept. 8, 2004); but see PLR 201210045 (Dec. 15, 2011), where surviving spouse’s share 
of the retirement benefit was paid to her and the trusts for children had to use surviving spouse’s life 
expectancy for determining the RMDs. PLR 201210045 does not mention whether the surviving spouse 
cashed out her interest prior to the Determination Date. If the surviving spouse cashed out the retirement 
account after the Determination Date, that would explain the required use of her life expectancy.  
104 Prop. Treas. Reg. § 1.401(a)(9)-4(c)(2)(ii). 
105 Treas. Reg. § 1.401(a)(9)-4, A-5(c). 
106 Prop. Treas. Reg. § 1.401(a)(9)-8(a)(1)(iii). 
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    i.  For an individual: John Doe, (Deceased) IRA fbo Jane 
Doe. 
 
    ii.  For an inter vivos trust: John Doe, (Deceased) IRA fbo 
John Doe, Jr., Trustee of the Jane Doe Special Needs Trust Agreement, dated May 1, 
2016. 
 

ii. For a testamentary trust: John Doe, (Deceased) IRA fbo 
John Doe, Jr., Trustee of the Jane Doe Trust, as created under the Last Will and 
Testament of John Doe, dated May 1, 2016. 

 
   b.  Determination Date for Beneficiaries 
 
The date when the beneficiaries must be determined is September 30th of the year that 
follows the year of the participant’s death.107 If, as of that date, all of the beneficiaries are 
not either DBs or EDBs, then there is no DB. However, if a beneficiary’s interest is 
eliminated (whether by a cash-out or by disclaimer) between the participant’s death and 
the Determination Date, then such beneficiary will not affect the determination of whether 
there is a DB or an EDB. Note again that after the Determination Date but before December 
31st of that year, separate accounts may be established in order to use the separate 
distribution rule applicable to each DB and EDB. 
 
IV.  DESIGNATING A TRUST AS BENEFICIARY 
 
Since a DB must be an individual and a trust is not an individual, rules had to be developed 
to qualify the beneficiaries of a trust as a DB.108 
 
Prior to the SECURE Act and the issuance of the Proposed Regulations, an extensive body 
of law developed through Private Letter Rulings about how trusts qualified as DBs of 
retirement benefits. The good news is that with issuance of the Proposed Regulations 
many of those rules have been codified, expanded and improved. The Proposed 
Regulations adopt certain terms that practitioners have grown accustomed to using: 
“See-Through Trusts,” “Conduit Trusts,” and “Accumulation Trusts” are now official terms 
under the Proposed Regulations.109 
 
A See-Through Trust is a trust that is “designated as the beneficiary of an employee under 
a plan” and meets the requirements of Prop. Reg. § 1.401(a)(9)-4(f)(2) (the four “trust 
rules;” see below). The effect of a See-Through Trust is that “certain beneficiaries of the 
trust that are described in . . . [Prop. Reg. § 1.401(a)(9)-4(f)(1)(3)] are treated as having 
been designated as beneficiaries of the employee under the plan, provided that those 
beneficiaries are not disregarded under . . . [Prop. Reg. § 1.401(a)(9)-4(f)(2)].”110 Having 

 
107 Id. § 1.401(a)(9)-4(c). 
108 Id. § 1.401(a)(9)-4(f)(1). 
109 Id. 
110 Id. § 1.401(a)(9)-4(f)(1)(i).   
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a “See-Through Trust” is just the first step. It gets you in the door but does not guarantee 
that the trust will qualify for any life expectancy payout or even the 10-year rule. As will 
be explained later, a trust may meet the definition of a see-through trust but fail to have 
trust beneficiaries who qualify as “designated beneficiaries.”   
 

A. Trust as Designated Beneficiary Post-SECURE Act and Proposed 
Regulations 
 
A trust can qualify as a DB if the trust meets the following four requirements and all 
countable beneficiaries of the trust are individuals: 
 

1. The trust must be valid under state law (or would be valid but for the 
fact that there is no corpus); 
 

2. The trust is irrevocable or will, by its terms, become irrevocable upon 
the death of the participant; 
 

3. Certain documentation must be provided to the plan administrator 
by October 31st of the year after the year of the participant’s death; and 
 

4. All trust beneficiaries who have a beneficial interest in retirement 
benefits held by the trust must be "identifiable (within the meaning of [§ 1.401(a)(9)-
4(f)(5)] from the trust instrument."111 
 
If the trust satisfies these four requirements and all countable trust beneficiaries are 
individuals, the trust qualifies as a DB, and its RMDs are based on the distribution rule 
applicable to the individual trust beneficiaries. This manuscript refers to such trusts as a 
“qualifying see-through trust” or more specifically a “qualifying conduit trust” or a 
“qualifying accumulation trust.” The first three requirements are fairly straightforward. 
The fourth requirement, and how to determine countable beneficiaries, deserve further 
discussion. 
 
 B. Identifying Trust Beneficiaries for Purposes of the RMD Rules 
 
For RMD purposes, it is permissible to look or “see through” the trust to the underlying 
trust beneficiaries and base RMDs on their identity. If all countable trust beneficiaries are 
individuals, then, post-SECURE Act, either (i) the 10-year distribution rule applies, with 
RMDs required in calendar years 1-9 following the year of the participant’s death if the 
participant died after her RBD, or (ii), the more favorable lifetime stretch rules may apply 
if the countable beneficiaries are all EDBs.   
 

 
111 Id. § 1.401(a)(9)-4(f)(2). 



28 

 C.  Conduit Trust 
 
A conduit trust is a see-through trust that provides, with respect to the participant’s 
retirement account, that “all distributions will, upon receipt by the trust, be paid directly 
to, or for the benefit of, specified beneficiaries.”112 If the specified beneficiaries are 
individuals who are entitled to such distributions for their lifetime, then the trust counts 
as a DB. The Proposed Regulations do not change this definition of conduit trust, though 
the prior regulations did not explicitly use the term conduit trust.113 For the first time, this 
definition provides official recognition that a qualifying conduit trust can be for more than 
one Designated Beneficiary. 
 
During the lifetime of the conduit beneficiary or beneficiaries, no retirement account 
distributions can be accumulated in the trust for the benefit of subsequent or other trust 
beneficiaries. The trustee has no power to hold or retain in trust any retirement account 
distributions. If the conduit beneficiary or beneficiaries live to full life expectancy, all of 
the retirement benefits should be distributed to them, and the remainder trust 
beneficiary(ies) will receive none.  
 
The conduit beneficiary or beneficiaries are the sole countable beneficiaries (referred 
later in this manuscript as “first-tier beneficiaries”). All other trust beneficiaries after the 
death of the lifetime conduit beneficiaries are ignored for purposes of the RMD rules.114 
A charity or a nonqualifying trust can be a remainder beneficiary of a conduit trust. 
 
If the trust is a conduit trust for a single individual (for so long as such individual lives), 
the Applicable Denominator is the same as if the benefits were payable directly to the 
“conduit beneficiary.” After the death of the conduit beneficiary, remaining distributions 
from the retirement account may be accumulated in the trust.115 
 
The Proposed Regulations clarify that a qualifying conduit trust may have multiple 
conduit beneficiaries, such as a conduit “pot” trust for the children of the participant. If at 
least one such child is a minor, the conduit trust counts as having an EDB, and thereby 
receives life expectancy payout. The question is what Applicable Denominator to use? 
Under the Proposed Regulations, the Applicable Denominator is based on the life 
expectancy of the oldest child regardless of whether that child is a minor. When the oldest 
minor child reaches the age of 21, RMDs continue in calendar years 1-9 following the year 
in which the oldest minor child reached 21, with all distributions being made by the end 
of the calendar year in which the oldest minor child reaches the age of 31 (or ten years 
after such oldest child dies, if the child dies before reaching 21).116 If the oldest child dies 
prematurely, since the pot trust for children is written as a conduit trust, the entire 
retirement account balance has to be distributed outright to the participant’s children no 
matter their age within 10 years of the oldest minor child’s death. 

 
112 Id. § 1.401(a)(9)-4(f)(1)(ii)(A) (emphasis added).   
113 See Treas. Reg. § 1.401(a)(9)-5, A-7(c)(3), Example 2. 
114 Prop. Treas. Reg. § 1.401(a)(9)-4(f)(3). 
115 Id. § 1.401(a)(9)-4(f)(3)(iii).   
116 See id. § 1.401(a)(9)-5(f)(1)(i), (2)(ii)(A). 
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Example: Mary dies before her RBD and designates a conduit trust for the benefit of her 
children, Bob (age 25), Charlie (age 23), David (age 10) and Ellie (age 5) as beneficiary of 
the retirement account. The conduit trust requires any distribution from the retirement 
account be paid equally to the four children. Although Bob and Charlie are not EDBs, Mary 
is treated as having named an EDB because David and Ellie are minor children of Mary. 
RMDs are based on the life expectancy of Bob, the oldest designated beneficiary. 
However, pursuant to Prop. Treas. Reg. § 1.401(a)(9)-5(f)(1)(i), all assets must be 
distributed no later than the end of the tenth calendar year after David, the oldest minor 
EDB, attains age 21. If David dies at age 12, all assets must be distributed within 10 years 
of his death. Ellie would only be 17. See Exhibit V, Section B, Item 14, where ACTEC asks 
for the Service to change this rule so distribution of assets must be distributed no later 
than the tenth year following the date in which the youngest minor child attains age 21. 
 
Common uses of conduit trusts include: 
 

➢ A conduit trust for a single EDB. RMDs will be based on the EDB’s life 
expectancy. 

 
➢ A QTIP trust for the surviving spouse can be an EDB if it requires the 

annual distribution of both net income and all RMDs and other 
retirement account withdrawals. 

 
➢ Upon the death of an EDB conduit beneficiary, the 10-year 

distribution rule will apply regardless of the identity of the successor 
beneficiary and even if the successor beneficiary is an EDB. RMDs 
still need to be made in calendar years 1-9 following the year of the 
EDB’s death based on the EDB’s life expectancy. So, the successor 
beneficiary can be a trust that is not a qualifying see-through trust. 
For example, a QTIP trust could pour over to a dynasty trust upon the 
surviving spouse’s death.117 

 
For a minor child, the 10-year distribution rule applies when the minor child reaches the 
age of 21 or sooner dies. 
 
 D.  Accumulation Trust. An Accumulation Trust is “any see-through trust that 
is not a conduit trust.”118 Except for chronically ill or disabled beneficiaries and a trust 
with only EDBs as countable beneficiaries, the reward for careful drafting to be sure all of 
the countable beneficiaries of an accumulation trust are DBs is a 10-year distribution 
period, instead of a 5-year period. Given the much smaller reward, the planner’s initial step 
always will be to determine whether satisfying the accumulation trust rules is a proper 
objective. 
 

 
117 See id. § 1.401(a)(9)-4(f)(6)(i), Example 1. 
118 Id. § 1.401(a)(9)-4(f)(1)(ii)(B). 
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While conduit trusts are a safe and reliable way to achieve favorable RMD treatment, they 
are not always the best choice. What makes conduit trusts straightforward (the pass-
through of RMDs and other amounts to the trust beneficiary) also makes them limiting. 
Discretion over distributions is taken away from the trustee, and RMDs are forced out to 
the conduit beneficiary regardless of whether it is in the beneficiary’s best interests. If a 
child is disabled or a spendthrift, or if asset protection is simply desired, the conduit trust 
is not a good tool. For this reason, accumulation trusts play an important role in our 
planning. 
 
For a trust beneficiary eligible for government benefits, forced distributions of RMDs can 
have disastrous results like disqualifying the child from benefits and services. In these 
circumstances, an “accumulation trust” will be a better choice. A qualifying accumulation 
trust for a disabled child allows the trustee to accumulate and hold RMDs in trust, while 
calculating RMDs based on the child’s life expectancy. The same is true for a chronically 
ill beneficiary. (See discussion on Applicable Multiple Beneficiary Trusts at p. 33). For 
other qualifying trusts, the 10-year rule, rather than the 5-year rule for non-DBs, will apply.  
 
For a healthy, nondisabled adult child, this is the same distribution period as would apply 
to the child with an outright designation. However, distributions to a trust may result in 
higher income taxes being paid on the distributions that are retained in trust. In 2022, 
income in a trust exceeding $13,450 that is not distributed to an individual is taxed at the 
maximum tax rate of 37%. See Exhibit III for a sample provision that gives an independent 
Trustee the power to grant a beneficiary a withdrawal right over the entire retirement 
account distribution, so that the income generated from the retirement account is taxed 
at the beneficiary level.119 
 
Prior to the SECURE Act, a critical step in drafting a qualifying accumulation trust was to 
identify the oldest trust beneficiary because RMDs were based on the oldest beneficiary’s 
life expectancy. Determining the oldest possible beneficiary was notoriously tricky. After 
the SECURE Act, if the participant dies before her RBD, qualifying accumulation trusts that 
count as a DBs now only need to ensure that all countable beneficiaries are individuals. 
As will be explained later, if the participant dies after her RBD, older individual 
beneficiaries can still adversely impact RMDs, and so it is still necessary to pay attention 
to the age of individual beneficiaries.  
 
Pre-SECURE Act and the Proposed Regulations, in determining countable beneficiaries of 
a trust for purposes of identifiability test, one could ignore a beneficiary who was a “mere 
potential successor” to another beneficiary.120 (Note that for a conduit trust, in which all 
successor beneficiaries can be ignored, and so the identifiability test was and continues 
to be easy to apply.) For accumulation trusts, however, the meaning of a “mere potential 
successor” was difficult to ascertain. For example, must you count remote contingent 
beneficiaries? Are appointees under a power of appointment countable identifiable 

 
119 This sample provision is modeled on a clause contained in Steve Gorin’s manuscript, “Drafting under 
the SECURE Act,” which is contained Exhibit IV of this manuscript. 
120 Treas. Reg. § 1.401(a)(9)-5, A-7(c)(1).   
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beneficiaries? Thankfully, the Proposed Regulations do not refer to “mere potential 
successors” and adopt a more simplified and improved approach. For example, powers 
of appointment are ignored until exercised or restricted.121 (See p. 37 for a discussion of 
the treatment of powers of appointment.) 
 
The Proposed Regulations adopt a tier system (a term coined by Natalie Choate). The 
first-tier beneficiaries are “[a]ny beneficiary who could receive amounts in the trust 
representing the employee’s interest in the plan that are neither contingent upon, nor 
delayed, until the death of another trust beneficiary . . .”122 These beneficiaries will be the 
current distributees or permissible distributees of the trust property upon the death of the 
participant. These current beneficiaries are always countable. Note that if a beneficiary 
can receive trust property in any way other than resulting from the death of a current 
beneficiary (such as upon the remarriage of a surviving spouse), they are first-tier 
beneficiaries.     
 
Beneficiaries that could receive amounts in the trust that are not distributed to a first-tier 
beneficiary at the death of a first-tier beneficiary are referred to as secondary 
beneficiaries.123 Certain secondary beneficiaries in accumulation trusts are countable for 
RMD purposes (referred to as “second-tier beneficiaries”), but other secondary 
beneficiaries are ignored. All secondary beneficiaries are ignored for conduit trusts.     
 
Under the Proposed Regulations, any beneficiary “who could receive amounts from the 
trust that represent the employee’s interest in the plan solely because of the death of [a 
secondary beneficiary]” is not counted.124  
 
What are the meanings “could” and “solely”? The only example in the Proposed 
Regulations illustrating this rule has the retirement account being distributed outright and 
free of trust to the secondary beneficiary, called “A,” upon the death of the first-tier 
beneficiary. If A dies after the participant but before the first-tier beneficiary, then a charity 
receives the balance of retirement account held in the trust. The example concludes that 
the charity is disregarded, and the trust qualifies as a DB.125  
 
What if the trust continued for A’s life and then the trust property was distributed to 
charity? Would the result be different? Until clarified by Proposed Regulations, the author 
believes the answer may be yes. 
 
The word “solely” may be the key to understanding the operation of this rule (assuming 
the standard definition of “solely” applies). In the author’s opinion, the Proposed 
Regulations did not change the Outright to Now Living Person Rule used to determine 
countable secondary beneficiaries. The Rule requires the practitioner to identify, as of the 
participant’s date of death, who would receive the trust property outright upon termination 

 
121 Prop. Treas. Reg. § 1.401(a)(9)-4(f)(5)(ii)(A). 
122 Id. § 1.401(a)(9)-4(f)(3)(i)(A).   
123 Id. § 1.401(a)(9)-4(f)(3)(ii)(A). 
124 Id. (emphasis added). 
125 Id. § 1.401(a)(9)-4(f)(6), Example 2. 
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of the trust, assuming all prior trust beneficiaries who survived the participant died 
immediately after the participant. This beneficiary (the “first outright beneficiary”) and all 
other prior beneficiaries who could receive the trust property during the trust term (other 
than first-tier beneficiaries) are countable second-tier beneficiaries and must be taken 
into account for purposes of the RMD rules. Any beneficiary who would receive the trust 
property only if the first outright beneficiary is not living when the trust terminates is 
disregarded. Those beneficiaries take trust property solely because of the death of the 
first outright beneficiary (and not because a trustee did not make distributions and 
accumulated the retirement benefits inside the trust). 
 
Some practitioners think that countable second-tier beneficiaries only include the 
secondary beneficiaries who receive the remaining trust property at the death of all first-
tier beneficiaries, whether such secondary beneficiaries receive the trust property 
outright or in further trust. See Exhibit V, Section B, Item 10, where ACTEC asks the Service 
for clarity on this rule. 
 
Example: Participant creates a testamentary trust for A. A is the only current beneficiary. 
A receives the trust property outright at age 60. If A dies before reaching age 60, her share 
is distributed to her issue, per stirpes, except that if an issue is under age 35, the issue’s 
share is held in further trust until age 35. A’s only child is under the age of 35 at A’s death, 
and so the trust property is held in further trust for the child. If A’s child dies before 
receiving the trust property, the trust property is distributed to the child’s issue, per stirpes, 
subject to the holdback trust provision, and if no issue are living, then to charity. Who are 
first-tier beneficiaries and the countable second-tier beneficiaries, and can the charity be 
ignored? 
 
The first-tier beneficiary is A, and if she is over 60 at the participant’s death, the analysis 
stops there because A receives the trust property outright. What if at age 60, A has the 
unlimited right to withdraw the trust property, rather than receiving the trust property 
outright? See Exhibit V, Section B, Item 9, where ACTEC asks the Service for clarity on this 
point.  
 
If instead A is under the age of 60 at the participant’s death and has issue then living, A 
is the first-tier beneficiary, and, in the author’s opinion, until further clarity from the 
Service, the countable second-tier beneficiaries are A’s issue and charity if any of A’s then 
living issue are under 35 at the death of the participant. The charity is a countable second-
tier beneficiary because the charity would receive trust property if A’s issue die before 
age 35 and the termination of the trust. Therefore, the charity would not receive trust 
property solely because of A’s issue’s death, but also because the trust property was not 
distributed to A’s issue by the trustee. In other words, the retirement benefits are being 
accumulated for possible distribution to the charity, as well as to the other beneficiaries. 
If at the death of the participant, A’s issue are all living and over 35, then charity would be 
disregarded as A’s issue would be the only countable second-tier beneficiaries. 
 
Assume the same facts but the trust established at the participant’s death is for the 
benefits of A and A’s issue. If A is under 60, then A and her issue are all first-tier 



33 

beneficiaries and under a strict reading of the Proposed Regulations, A’s issue cannot be 
second-tier beneficiaries as they are current beneficiaries, so the charity would be a 
second-tier beneficiary and countable.126 See Exhibit V, Section B, Item 11, where ACTEC 
asks the Service to consider changing the above result and treat A’s issue as secondary 
beneficiaries. 
 
Note that beneficiaries who are born after the death of the participant are ignored. 
Similarly, trust beneficiaries who predecease the participant are ignored.127  
 
Example: Participant leaves retirement benefits to a trust that says, “Pay the net income 
to my spouse for life, and upon the death of the survivor of myself and my spouse, 
distribute the principal to my then living children.” If the spouse predeceases the 
participant, the children are the “first tier” beneficiaries. The spouse is not treated as a 
beneficiary of the trust at all, and so she is completely disregarded! This is true even if 
the spouse actually survives the participant, but (no later than the Determination Date) is 
deemed to have predeceased the participant under a simultaneous death rule, a trust 
provision requiring her to survive by a certain period of time, or a qualified disclaimer.128 
 
In summary, until the issuance of further guidance, if it is important for the beneficiaries 
of a trust to count as DBs (such as in a 401(k) or an AMBT), the practitioner should follow 
the Outright to Now Living Person Rule to determine countable second-tier beneficiaries. 
One way to satisfy this Rule is incorporate the “Last Person Standing Approach,” where 
the trust states that if there is ever only one trust beneficiary living, the trust terminates 
and distributes the trust property outright to that beneficiary.  
 
For example, consider a trust established for the benefit of a spouse for her lifetime, and 
then for the spouse’s children for the children’s lifetimes, and then for children’s 
descendants, per stirpes. The trust could say “if at any time only one descendant of 
spouse is living, then the trust property is distributed outright to that descendant free of 
trust.” The result would be that all countable second-tier beneficiaries are individuals, and 
the trust would qualify as a DB. See Exhibit IV, Steven Gorin, “Drafting under the SECURE 
Act,” Section 11.17 of his sample trust beginning on page 33 for language regarding the 
Last Person Standing approach. 
 

1. Accumulation Trusts for Disabled and Chronically Ill Beneficiaries 
(“AMBTs”) 
 
The SECURE Act affords special treatment to certain accumulation trusts for disabled 
and chronically ill individuals. The purpose of these rules is to facilitate the creation of a 
supplemental needs trust (“SNT”) for a disabled or chronically ill beneficiary with such 
beneficiary being treated as an EDB entitled to a life expectancy payout, even though the 
remainder beneficiaries are not EDBs. The SECURE Act defined a new type of trust, the 

 
126 Id. § 1.401(a)(9)-4(f)(3)(i)(B). 
127 Id. § 1.401(a)(9)-4(f)(3)(ii)(A)(1). 
128 Id. § 1.401(a)(9)-4(c)(2). 
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“applicable multi-beneficiary trust” or “AMBT,” in which one of the trust beneficiaries is 
either a disabled or chronically ill individual. Subject to a couple of minor exceptions, this 
kind of trust is the only accumulation trust with multiple countable beneficiaries that 
possibly qualifies for EDB status (and therefore for stretch treatment). An AMBT is 
defined as a qualifying accumulation trust with more than one countable beneficiary and 
with respect to which (i) all of the countable trust beneficiaries are DBs and (ii) at least 
one of the trust first-tier beneficiaries is disabled or chronically ill.129   
 
As noted in the Section discussing multiple beneficiaries of a trust, the general rule is no 
separate share treatment exists for beneficiaries of a trust. The one exception to this rule 
is a “Type I AMBT.” The Proposed Regulations state that “Section 401(a)(9) may be 
applied separately with respect to the separate interests of the beneficiaries reflected in 
the separate trusts of each beneficiary of a Type I applicable multi-beneficiary trust 
described in § 1.401(a)(9)-4(g)(2), provided that the separate accounting rules are 
satisfied.”130 A Type I AMBT is an applicable multi-beneficiary trust with at least one 
disabled or chronically ill beneficiary in which the terms of the trust provide that it is to be 
divided immediately upon the death of the employee into separate trusts for each 
beneficiary.131 Note that all other beneficiaries must be DBs. Based on a literal reading of 
the Proposed Regulations, each separate trust is analyzed separately for purposes of the 
RMD rules. See Exhibit V, Section B, Item 13, where ACTEC asks the Service to add 
examples to the Proposed Regulations confirming the above conclusions.   
 
A Type II AMBT is a trust in which under the trust terms, only one or more individuals, 
each of whom is disabled or chronically ill, are entitled to trust benefits during their 
lifetime;132 no individual (other than the disabled or chronically ill beneficiary) has any 
right to the participant’s retirement plan benefits until the death of all such disabled or 
chronically ill beneficiaries.133 All countable secondary beneficiaries of the trust must be 
individual beneficiaries after the death of the disabled or chronically ill beneficiary or 
beneficiaries. Those secondary beneficiaries are ignored for purposes of determining the 
Applicable Denominator during the disabled or chronically ill beneficiaries’ lifetimes.134 
Note that the Senate version of Secure 2.0 has a provision that allows a charity to be the 
secondary beneficiary of a Type II AMBT. 
 
Under the terms of the AMBT, if the retirement benefits can only be paid to the disabled 
or chronically ill individual during such individual’s lifetime, the trust will be treated as an 
EDB. Remember that in order to be an applicable multi-beneficiary trust, all other 
countable beneficiaries, including trusts, must be DBs or EDBs. If there is more than one 
disabled or chronically ill beneficiary of the trust, and the oldest disabled or chronically ill 
beneficiary dies, the rule requiring distributions of the entire retirement account within 10 

 
129 Id. § 1.401(a)(9)-4(g)(1). 
130 Id. § 1.401(a)(9)-8(a)(1)(iii). 
131 Id. § 1.401(a)(9)-4(g)(2). 
132 Id. § 1.401(a)(9)-4(g)(3)(i)(A). 
133 Id. § 1.401(a)(9)-4(g)(3)(i)(B). 
134 Id. § 1.401(a)(9)-4(g)(3)(ii). 
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years of the death of the EDB does not apply until the death of the last disabled or 
chronically ill beneficiary of the trust.135 
 
To qualify for AMBT treatment if a participant’s revocable trust is designated as the 
beneficiary of the retirement account, the trust must provide for immediate division in 
separate shares. In addition, in the trust for the benefit of the disabled or chronically ill 
beneficiary (a Type II AMBT or commonly referred to as an “SNT”), the disabled or 
chronically ill beneficiary must be the only beneficiary who can receive distributions of 
retirement benefits so long as the disabled or chronically ill beneficiary is alive. If the SNT 
authorizes the trustee to distribute trust property consisting of retirement benefits to the 
disabled beneficiary’s issue, or if the trust includes an early termination provision, the 
trust will not qualify as a Type II AMBT. SNT provisions that allow direct payments to 
companions or caretakers of the disabled beneficiary, or to the beneficiary’s faith-based 
institution, may need to be restricted to non-retirement benefit trust property. See Exhibit 
V, Section B, Item 16, where ACTEC asks for clarity on this rule and whether payments 
such as the above will be considered for the benefit of the disabled beneficiary. 
 
Example: John’s designated beneficiary is a trust for his three children, Alfred, Ben and 
Charlie. Alfred is disabled, Ben is a minor, and Charlie is a non-disabled adult beneficiary. 
The trust directs that upon John’s death, the trust divides equally into three separate 
trusts, one for each child, all qualifying see-through trusts with only DBs. The trust for the 
disabled child is a special needs trust and qualifies as an EDB. Therefore, the trust for 
John’s three children meets the definition of a Type I AMBT. The trust for Alfred, John’s 
disabled child, will be an EDB and qualify for lifetime stretch treatment. The trust for Ben, 
a minor child, qualifies as an EDB. RMDs for this trust are based on Ben’s life expectancy 
with a final distribution by the end of the calendar year in which Ben reaches age 31 or 
sooner dies. The trust for Charlie is subject to the10- year rule. 
 
By singling out trusts for disabled and chronically ill beneficiaries in this way, it seems 
unlikely that a multi-beneficiary trust with other EDBs will receive the same treatment. 
 

2. AGE 31 Trust—A Proposed Regulations Bonus  
 
The Proposed Regulations permit a new kind of trust to qualify as a DB or EDB. This trust 
is referred to as an “Age 31 Trust.” If the trust instrument requires complete distribution 
of the retirement benefits to a first-tier beneficiary “by the end of the tenth calendar year 
following the calendar year in which that individual attains the age of majority” (or the end 
of the year after the year of the participant’s death if that would be earlier), all secondary 
beneficiaries are disregarded and not counted for purposes of testing whether the trust 
has only DBs or EDBs.136 Charity or an estate can be secondary beneficiaries of an Age 
31 Trust. This is a major advance in drafting trusts for the benefit of young individuals. If 
a first-tier beneficiary is a minor child of the participant that terminates within the required 
timeframe, then you do not have to use a conduit trust to qualify for modified stretch 

 
135 Id. § 1.401(a)(9)-4(f)(2)(iii)(A). 
136 Id. § 1.401(a)(9)-4(f)(3)(ii)(2)(B). 
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treatment because the second-tier beneficiaries will be ignored. In drafting Age 31 Trusts, 
consider whether to limit any facility of payment clause so that the retirement plan 
benefits, including any income and appreciation thereon, cannot be held in further trust 
after age 31. 
 

3. Participant’s Minor Child as Beneficiary of an Accumulation Trust  
 
When a minor child of the participant is one of several first-tier beneficiaries of an 
accumulation trust, the participant is treated as having an EDB even if the trust has other 
countable first-tier DBs who are not EDBs.137 This results in using a life expectancy payout 
based on the oldest DB of the trust (who may or may not be the minor child-EDB). 
Additionally, the retirement account benefits will need to be distributed from the 
retirement plan (but not necessarily from the trust) within ten years of when the oldest 
minor child beneficiary reaches age 21 (or ten years after such oldest minor child dies, if 
the child dies before reaching 21).138 
 
Example: Mary’s designated beneficiary is a trust for her one minor child, Jane, for Jane’s 
lifetime. At Jane’s death, the trust property is distributed to Mary’s aunt, Louise. At Mary’s 
death, Jane and Louise are both living. Because the trust has a countable first-tier 
beneficiary who is a minor child of the participant, the retirement account qualifies for life 
expectancy payout, but the life expectancy payout is based on Louise’s life expectancy 
(because she is the oldest countable beneficiary). The entire retirement account balance 
must be distributed to the trust no later than 10 years after Jane reaches age 21 or earlier 
dies.139 
 
Example: Mary’s designated beneficiary is a trust for her three children, ages 16, 18 and 
22. The trust provides for the general welfare of the children and when the youngest child 
reaches age 25, all trust property is distributed to Mary’s then living children. If all of the 
children die before the youngest child reaches age 25, the balance is distributed to 
charity. Since the oldest child will be age 31 when the youngest child reaches age 25, this 
trust should qualify as an Age 31 Trust, and charity can be ignored. Because the trust has 
a countable first-tier beneficiary who is a minor child of the participant, the retirement 
account has a life expectancy payout, but the life expectancy payout is based on the 
oldest child’s life expectancy (because she is the oldest countable beneficiary). 
 

4. Proposed Regulations Solve Certain Potential Drafting Issues with 
Accumulation Trusts and Create Planning Opportunities  
 
Prior to the issuance of the Proposed Regulations, because of the need to identify the 
beneficiaries of a trust by September 30th of the year following the year of the 
participant’s death (the “Determination Date”), practitioners were concerned about the 
effect of powers of appointment in a trust and the ability of the trustee to decant or modify 

 
137 Id. § 1.401(a)(9)-4(e)(2)(ii). 
138 See id. § 1.401(a)(9)-5(f)(1)(i), (2)(ii)(A). 
139 See id. § 1.401(a)(9)-5(e)(1), (f)(1)(i). 
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the trust pursuant to the terms of the trust or state law. The Proposed Regulations 
address these issues in most favorable terms and give rise to planning opportunities. 
 

a. Powers of Appointment  
 
The Proposed Regulations state that “[a] trust does not fail to satisfy the identifiability 
requirements . . . merely because an individual (powerholder) has the power to appoint a 
portion of the employee's interest to one or more beneficiaries that are not identifiable . . 
. .”140 Therefore, the mere existence of a broad lifetime or testamentary limited or general 
power of appointment appears to be permitted. The Proposed Regulations continue by 
stating that “[i]f the power of appointment is exercised in favor of one or more identifiable 
beneficiaries by . . . [the Determination Date], then those identifiable beneficiaries are 
treated as beneficiaries designated under the plan. The preceding sentence also applies 
if, by . . . [the Determination Date], in lieu of exercising the power of appointment, the 
powerholder restricts it so that the power can be exercised at a later time in favor of only 
two or more identifiable beneficiaries (in which case, those identified beneficiaries are 
treated as beneficiaries designated under the plan).”141 Apparently, takers in default are 
ignored as countable secondary beneficiaries if the power of appointment has been 
exercised or restricted.142 “However, if, by [the Determination Date], the power of 
appointment is not exercised (or restricted) in favor of one or more beneficiaries that are 
identifiable . . ., then each taker in default . . . is treated as a beneficiary designated under 
the plan.”143 If the power of appointment is exercised after the Determination Date, then 
the trust is re-tested for treatment under the RMD rules for all future years taking into 
consideration the new identifiable beneficiary.144 If the result of the addition of the new 
beneficiary would be to require full distribution of the participant’s interest in the 
retirement account, then such distribution must be made by the end of the calendar year 
following the addition of such beneficiary.145 
 
The Proposed Regulations give a helpful example of the operation of the above rules. 
Employee F died prior to her RBD. F named a testamentary trust (Trust Q) as the 
beneficiary of her retirement account. Trust Q satisfies the see-through trust 
requirements. Under the terms of Trust Q, all trust income is payable to F's surviving 
spouse, G, and G has a power of appointment to name the beneficiaries of the residual in 
Trust Q upon G’s death. The power of appointment provides that, if G does not exercise 
the power, then upon G's death, F's descendants are entitled to the remainder interest in 
Trust Q, per stirpes. As of the date of F's death, F has two children, K and L, who are not 
disabled or chronically ill and who are both older than age 21. Before September 30th of 
the year following the year in which F died, G irrevocably restricts G's power of 
appointment so that G may exercise the power to appoint the remainder beneficiaries of 
Trust Q only in favor of G's siblings (who all are less than 10 years younger than F and 

 
140 Id. § 1.401(a)(9)-4(f)(5)(ii)(A). 
141 Id. 
142 Id. § 1.401(a)(9)-4(f)(6)(iv), Example 4. 
143 Id. § 1.401(a)(9)-4(f)(5)(ii)(A). 
144 Id. § 1.401(a)(9)-4(f)(5)(iv). 
145 Id. § 1.401(a)(9)-4(f)(5)(v). 
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thus, are EDBs). Because G timely restricted the power of appointment so that G may 
exercise the power to appoint the residual interest in Trust Q only in favor of G's siblings, 
the countable beneficiaries are G and G's siblings. Because all of the countable 
beneficiaries are EDBs, annual life expectancy payments are permitted under section 
401(a)(9)(B)(iii). Note, however, that because Prop. Treas. Reg. § 1.401(a)(9)-5(e) applies, 
a distribution of the remaining interest is required no later than 10 years after the calendar 
year in which the oldest of G and G's siblings dies.146   
 
The effect of restricting a power of appointment by the Determination Date can create 
many planning opportunities. Can charity, a default beneficiary after spouse, be ignored 
as a beneficiary if the surviving spouse is granted a testamentary limited power of 
appointment, and then the spouse restricts the exercise of such power to a person or 
persons who are less than 10 years younger than spouse to cut off default takers? Under 
the example, this appears to be the case. Is the result the same if the spouse exercises 
the testamentary power of appointment and appoints the property to spouse’s sibling and 
then changes her mind? See Exhibit V, Item 12, where ACTEC asks the Service for clarity 
on use of powers of appointment and confirmation that a trustee’s power to make 
discretionary distribution to beneficiaries is not considered a power of appointment. 
 

b. Modifications, Reformations and Decantings  
 
The Proposed Regulations say that the existence of a state law permitting trust 
modifications and decanting will not cause the trust to fail the beneficiary identifiability 
test.147 A trust may be modified (such as through a court-ordered reformation or a 
permitted decanting) to add or remove beneficiaries by the Determination Date and such 
changes will be respected in determining the participant’s designated beneficiaries.148 As 
with powers of appointment, if a beneficiary is added through a modification or decanting 
after the Determination Date, then the trust must be re-tested for purposes of RMDs in all 
future calendar years based on the trust terms that now include the newly added 
beneficiary.149   
 

i. "Switch" Trusts and Drafting for Flexibility. What if in 
the drafting stage it is unclear whether a conduit or accumulation trust will be best for the 
beneficiary, or whether it would be more beneficial for the trust to not qualify as having 
only beneficiaries that qualify as DBs? With a "switch" or "toggle" trust, a trust that 
receives retirement benefits can be structured as a qualifying conduit trust or qualifying 
accumulation trust, but the trust terms may provide that an independent Trustee or trust 
protector (referred to in this subsection as an “Authorized Person”) may make certain 
elections to cause the trust to be treated differently. For example, an Authorized Person 
can have the power to make the following changes to a trust that receives retirement 
benefits at the death of the participant prior to the Determination Date: 
 

 
146 Id. § 1.401(a)(9)-4(f)(6)(iv), Example 4. 
147 Id. § 1.401(a)(9)-4(f)(5)(iii)(A). 
148 Id. § 1.401(a)(9)-4(f)(5)(iii)(B), (C). 
149 Id. § 1.401(a)(9)-4(f)(5)(iv). 
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(1) Elect to turn off the conduit treatment in favor 
of accumulation trust provisions or elect into 
conduit treatment if that is preferred. 

 
(2) Convert the trust to an Age 31 Trust. 

 
(3) Convert the trust to a Last One Standing Trust 

by having the Authorized Person add a provision 
that states if at any time only one descendant of 
the participant is living, then the retirement 
benefits, including the benefits distributed to 
the trust and all income and appreciation 
thereon, are distributed outright to the last living 
descendant. 

 
(4) Add beneficiaries, including charity. 

 
See Exhibit IV, Steven Gorin, “Drafting under the SECURE Act,” Section 11.17, beginning 
on p. 33 of his sample trust, for his provisions that he uses in drafting for flexibility. 
 

i. Modifications after Distributions from Retirement 
Accounts are Completed. The trust instrument now can provide that an independent 
Trustee or Authorized Person can modify or decant a trust after the benefits of the 
retirement account are fully distributed to the trust without disqualifying the initial trust 
for the favorable conduit or accumulation trust treatment. Of course, if retirement 
account proceeds are still being distributed from the retirement account, any 
modification that adds or removes a beneficiary will cause the trust to be re-tested.   
 

ii. Modification of Beneficiary Designations. The 
Proposed Regulations do not address modifications or reformations to beneficiary 
designations. Prior to the issuance of the Proposed Regulations and Pre-SECURE Act, the 
IRS was reluctant to permit modifications to the beneficiary designations after the 
participant’s death. After initially being receptive to such changes, the Service generally 
has refused to recognize reformations after the participant’s death as an effective way to 
change beneficiary designations for RMD purposes, unless the relief sought is spousal 
rollover treatment. 
 
In 2006, the Service allowed court-ordered reformation of a beneficiary designation to 
correct a scrivener's error. In PLRs 200616039 and 200616040, the facts were as follows: 
Before his death, the participant moved his IRA to a new custodian, giving it instructions 
to designate his wife as his primary beneficiary and his daughters as contingent 
beneficiaries (as he had done in his previous beneficiary designation). The new custodian 
mistakenly omitted the daughters as contingent beneficiaries, and the decedent, not 
realizing the mistake, signed it. Upon the decedent's death, the wife disclaimed her 
benefits but since no contingent beneficiary was designated, the benefits were payable 
to the decedent’s estate. A court order was obtained, changing the contingent 
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beneficiaries to the daughters, to correct the mistake that the custodian had made in 
preparing the beneficiary designation at the decedent's request; the custodian even 
testified that a mistake had been made on its part. The Service upheld the reformation 
and allowed the IRA to pass to the daughters as an inherited IRA.150 
 
The next year, however, the Service seemingly took the opposite approach, refusing to 
recognize court-ordered reformation of a beneficiary designation to add a daughter as a 
beneficiary after the decedent’s wife predeceased him.151 Factually, the difference 
between this case and the prior year’s ruling seems to be that the decedent failed to sign 
the updated beneficiary designation sent by the custodian, as opposed to custodian 
clerical error. But the Service’s ruling was more forceful: 
 

We believe that the Code and regulations are clear as to the requirements of 
naming a designated beneficiary. . . The fact that an [IRA owner's] interest 
passes to a certain individual under a will or under otherwise applicable state 
law does not make that individual a designated beneficiary unless the 
individual is designated as a beneficiary under the [IRA] . . .The period 
between death and the beneficiary determination date is a period during 
which beneficiaries can be eliminated but not replaced with a beneficiary not 
designated under the [IRA] as of the date of death.152 

 
The language does not outline other exceptions and does not mention or even 
contemplate a scrivener's error exception as was recognized only the year before. At the 
very least, the Service seemed unwilling to act where the decedent failed to do so. 
 
More recently, the Service refused to recognize a court-ordered reformation under similar 
facts. In several 2016 PLRs,153 the decedent originally designated several trusts as the 
beneficiary of his retirement account. The decedent’s financial advisor changed firms, 
and the financial advisor provided a beneficiary designation form designating the 
decedent’s estate as the beneficiary, which the decedent signed. The taxpayer 
represented that when the decedent signed the beneficiary designation form, he merely 
intended to move assets from Custodian A to Custodian B and did not intend to change 
beneficiaries as part of this transaction. In a declaratory judgment action, the court 
retroactively reformed the beneficiary designation to name the trusts, instead of the 
estate, as the designated beneficiary of the IRA. The Service refused to recognize the 
court order stating, “retroactive reformation of an instrument is not effective to change 
the tax consequences of a completed transaction.”154  
 
In PLR 201706004, the Service refused to recognize a court-ordered reformation to 
change the beneficiary designation from a trust to the surviving spouse but permitted a 
spousal rollover because the Decedent’s estate was left to the surviving spouse. In this 

 
150 PLRs 200616039 (Jan. 25, 2006) and 200616040 (Jan. 25, 2006). 
151 PLR 200742026 (July 23, 2007). 
152 Id. (emphasis added).  
153 PLRs 201628004 (Mar. 30, 2016), 201628005 (Mar. 30, 2016) and 201628006 (Mar. 30, 2016). 
154 Id. 
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PLR, the taxpayer designated a trust as the beneficiary of the taxpayer’s IRA. When the 
taxpayer died, there was no evidence that the trust was created. Under applicable state 
law, there was a provision that allowed a court to order retroactive changes to beneficiary 
designations in certain circumstances. The surviving spouse proposed to obtain court 
approval changing the beneficiary designation on the IRA from the trust to the surviving 
spouse to accomplish a rollover. The Service took great pains to state that the decedent 
died without a designated beneficiary for RMD purposes, stating that because “the court 
order cannot create a ‘designated beneficiary’ for purposes of Section 401(a)(9) . . ., 
[a]ccordingly, there was no ‘designated beneficiary’ of [the IRA] . . . .”155 However, since 
the probate estate was distributed to the spouse, a spousal rollover was permitted. 
 
PLR 201707001 deals with another court-ordered retroactive reformation or modification 
of a beneficiary designation. This time, the revocable trust was the designated beneficiary 
of certain Roth IRAs, and the marital trust under the revocable trust was the beneficiary 
of a traditional IRA and several Roth IRAs. The court reformed the beneficiary 
designations so that the revocable trust was the beneficiary of all of the IRAs, and the 
IRAs were allocated by the trustee between the marital trust and the survivor’s trust. The 
spouse then rolled over the IRAs allocated to the survivor’s trust to her own IRA. The 
Service permitted the rollover. In the PLR, the Service appears to recognize the retroactive 
reformation, but it is unclear whether the Service was giving retroactive effect to the 
court-ordered reformation or just following the terms of the beneficiary designation as 
existing at the date of the decedent’s death. The Service emphasized that “[t]his ruling is 
based on the assumption that the order . . . was effective to reform the beneficiary 
designations retroactive to their execution date . . . .”156 This may be another example of 
the Service’s lenient treatment of spousal rollovers. 
 
Whether the issuance of the Proposed Regulations will cause a shift in the Service’s 
treatment of modifications of beneficiary designations remains to be seen. 
 

E. Unresolved Potential Drafting Issues with Conduit and Accumulation 
Trusts  
 
When drafting qualifying see-through trusts, pay attention to the following issues:  
 

1. Hold-back Trusts  
 

a. Be careful if the hold-back trust vests the trust property in the 
beneficiary, so that if the beneficiary dies prematurely, the trust property will be 
distributed to the beneficiary’s estate. Vesting language avoids potential rule against 
perpetuities issues. However, the fact that the beneficiary’s estate is a potential 
beneficiary may disqualify an accumulation trust as a DB (unless the Age 31 Trust for a 
first-tier beneficiaries rule applies). The beneficiary’s estate is of course not an individual 
and will thus violate the rule that all countable beneficiaries are individuals. When the 

 
155 PLR 201706004 (Nov. 3, 2016). 
156 PLR 201707001 (Feb. 17, 2017). 
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hold-back trust does not contain vesting language, make sure the rule against 
perpetuities clause contains a savings provision. 
 

b. Note that in PLR 201633025, the first PLR in which the Service 
addressed the effect of a hold-back trust, the Service treated a trust as a qualifying see-
through accumulation trust even though it contained a hold-back provision in which trust 
property was paid to the beneficiary’s estate if the beneficiary died prematurely.  
 
Under the facts of this PLR, the participant died before his RBD, designating a trust under 
his will as the beneficiary of two IRAs. The trust directed that net income be distributed 
annually to the child. The trustee had discretion to distribute trust principal among the 
child and the child’s issue. When the child turned age fifty, the trust terminated, and the 
child received the trust property outright. If the child died before age fifty, the trust 
property was distributed to the child’s issue, per stirpes, and if no issue were then living, 
the trust property was distributed to participant’s siblings, and if none of his siblings were 
then living, the trust property was distributed to charity. If a grandchild was under age 
twenty-one, the grandchild’s share was held in trust until the grandchild turned twenty-
one. If the grandchild died before age twenty-one, the trust property was distributed to 
the grandchild’s estate.  
 
At the participant’s death, he had one surviving child under the age of fifty. The child in 
turn had two children, both under the age of twenty-one. The participant had two living 
siblings as well. Surprisingly, the Service concluded without explanation that the trust 
counted as a proper qualifying see-through accumulation trust and that the only 
countable beneficiaries were the child and the child’s issue. The participant’s siblings and 
charity were “mere potential successor[s].”157 The Service ignored the fact that trust 
property could be distributed to a grandchild’s estate.158 Perhaps it was significant that 
the trust ended at age 21, as would an UTMA account. Who knows? 
 
With the new tier system, will a beneficiary’s estate be considered a secondary beneficiary 
that will be ignored? If the Outright to Now Living Person Rule discussed earlier still 
applies, then the estate may still be a countable beneficiary disqualifying an accumulation 
trust from being a DB. 
 

c. Absent additional guidance, it is unwise to rely on this PLR to 
achieve DB status for an accumulation trust. If DB status for an accumulation trust is 
desired, the safer route is to avoid vesting language and ensure that the hold-back trust 
passes to individuals outright, not to a beneficiary’s estate, if the beneficiary dies during 
the trust term. For a first-tier beneficiary, make sure the hold-back trust ends at age 31 or 
younger. 

 
157 PLR 201633025 (Aug. 12, 2016). 
158 See David S. Sennett and Brandon A.S. Ross, “Mere Potential Successor” Can Cause IRA Payout 
Confusion, Vol. 44, Num. 11, EST. PLAN. J. (Nov. 2017) (surmising that “when a beneficiary or his or her 
estate will receive trust assets, that is considered the same as the beneficiary having the unrestricted right 
to the assets. . .” and you can count that beneficiary for purposes of determining individuals who can 
receive the trust property without looking further).  
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d. When the participant’s retirement account balances are 
modest, it may be reasonable either to conclude that a 5-year payout is acceptable and 
so no modifications to the hold-back trust are necessary or to rely on an UTMA account 
for young beneficiaries. Remember that unless the trust is for the benefit of the 
participant’s minor child or is an AMBT for the sole benefit of chronically ill or disabled 
beneficiaries during life, careful drafting only achieves an additional five years of deferral. 

 
e.  If the hold-back trust qualifies as an Age 31 Trust, the estate 

will be ignored as a countable beneficiary. Note that the rule regarding an Age 31 Trust 
only applies if the Age 31 Trust is a first-tier beneficiary. It does not apply if such trust is 
a secondary beneficiary. 
 

2. Payment of Debts, Expenses and Taxes  
 
If retirement benefits can be used to pay debts, administrative expenses, and taxes, would 
the Service take the position that there is a non-individual beneficiary? The revocable trust 
should prohibit the use of retirement account proceeds to pay debts, administrative 
expenses, and taxes if other assets are available. Alternatively, retirement funds could be 
used for such payments but only prior to September 30th of the year following the year of 
the participant’s death.159  
 
In PLR 201210047, the trust did not expressly prohibit payments of debts, administrative 
expenses, and taxes from retirement account proceeds, and the trust nevertheless 
qualified as a DB; however, the PLR does not indicate whether the distribution of the 
retirement account to the two individual trust beneficiaries occurred prior to or after the 
Determination Date.160 In PLR 201503024, under similar facts, the Service reached the 
same conclusion, but the taxpayer expressly represented that debts and expenses had 
been satisfied from non-IRA assets.161 
 
Similarly, in PLR 200610026, the taxpayer designated the taxpayer’s revocable trust as 
the sole primary beneficiary of his IRA. Upon the taxpayer’s death, the trust was to 
terminate and be distributed to the taxpayer’s son and grandson in equal shares, with the 
grandson’s share being held in a trust until the grandson reached age twenty-five (25). 
The administration of the taxpayer’s estate, including the payment of all costs of 
administration and debts of the taxpayer, was concluded on September 8, 2005, which 
was before the Determination Date. It was determined that the taxpayer’s trust and the 
subtrust created for the benefit of his grandson were both qualifying see-through 
trusts.162 
 

 
159 See PLR 200620026. 
160 PLR 201210047 (Dec. 15, 2011). 
161 PLR 201503024 (Oct. 20, 2014). 
162 PLR 200610026 (Dec. 13, 2005). 
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3. Dynasty Trusts  
 
Do the Proposed Regulations permit dynasty trusts to be a DB qualifying for the 10-year 
deferral period under the newly-enacted tier system? In the author’s opinion, until further 
clarification, it does not seem possible to have a qualifying accumulation trust that is a 
dynasty (i.e., perpetual) trust. For clients who have substantial retirement account 
balances and wish to establish true dynasty trusts to hold retirement account proceeds, 
the trust will be a non-qualifying trust and subject to the 5-year rule. However, the trust 
would appear to satisfy the accumulation trust rules if the dynasty trust has a “Last 
Person Standing Rule”—meaning a provision that if there is only one descendant of the 
grantor living at any point during the trust term, then the trust terminates and the trust 
property (or at least the trust property representing retirement account proceeds) is 
distributed to the “last descendant standing.” Query whether a first-tier beneficiary or 
other individual could be given a broad power of appointment over a dynasty trust and, 
prior to the Determination Date, restrict the power of appointment to certain individuals, 
such as descendants of the participant. Does Prop. Treas. Reg. § 1.401(a)(9)-4(f)(6)(iv), 
Example 4, control, which concludes that after you restrict a power of appointment, the 
only countable beneficiaries of the trust are the current beneficiaries of the trust and the 
beneficiaries who could take under the restricted power (default beneficiaries are 
ignored)? Until the Proposed Regulations are finalized, the author would not rely on that 
example. (See discussion on p. 37 regarding powers of appointment.) Of course, an 
independent trustee or Authorized Person could be given the power to modify a trust, 
including the power to remove a “Last Person Standing Rule,” from a dynasty trust after 
the 10-year distribution period for the retirement account has expired. 
 
Also consider PLR 201320021, in which the Service seemed to ignore takers of trust 
property by operation of law for purposes of determining the oldest identifiable 
beneficiary. Under the facts at issue, the participant died before her RBD and left her IRA 
to a “pot” trust under her will for the benefit of her children. When a child reached the age 
of twenty-one, the child could withdraw increasing percentages of the trust property, and 
when the child reached the age of thirty-five, the child could withdraw all remaining trust 
property. If the child died before withdrawing all trust property, the trust property passed 
to the child's issue, and if none, the child's interest in the trust ceased. No other contingent 
beneficiaries were identified in the trust instrument. When the participant died, she was 
survived by her mother, her brother, and one child (who had no descendants). The PLR 
does not state the age of the child, but we assume the child was under the age of thirty-
five. The Service disregarded any heirs of the participant who would take the trust 
property by operation of law and counted only the child as an identifiable beneficiary. The 
Service held that the trust qualified as a DB and the child's life expectancy could be used 
to determine RMDs.163  
 
If this ruling is correct, perhaps we could draft perpetual trusts for descendants of 
participants and qualify the trust as a DB, provided there are no contingent takers under 
the trust. The question is whether this ruling is correct. Can we safely draft a trust without 

 
163 PLR 201320021 (Feb. 13, 2013). 
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remaindermen and qualify the trust as a DB? In actuality, when there is no designated 
remainderman to receive trust property, the trust property will be distributed pursuant to 
applicable state law. In North Carolina, the trust property would be distributed to the 
grantor’s intestate takers or the beneficiary’s issue.164 However, in PLR 201320021, the 
Service did not analyze state law to determine who would inherit the retirement benefits. 
The PLR writer simply noted that, since the trust instrument did not designate any 
beneficiaries beyond the participant’s child, there were no beneficiaries other than the 
child. Therefore, all the trust beneficiaries were individuals.165 This ruling would make 
sense if and only if, at the time of the decedent’s death, the decedent’s child was already 
over the age of thirty-five and so was the sole beneficiary of the trust and entitled to 
immediate outright distribution of the entire trust fund upon the decedent’s death. In that 
event, a holding that the child was the sole beneficiary of the trust and therefore of the 
IRA would be consistent with prior IRS pronouncements.  
 

4. 100% Grantor Trust 
 
Another way to achieve DB status of an accumulation trust may be to design the trust to 
be a wholly owned grantor trust as to the beneficiary under I.R.C. § 678 (“678 Grantor 
Trust”). Under the grantor trust rules, a trust beneficiary who is a U.S. citizen or resident 
who has the unrestricted right to withdraw trust assets is treated as the "owner" of such 
assets for federal income tax purposes.166 If an individual is deemed the owner of trust 
assets for grantor trust purposes, then retirement account benefits payable to the trust 
should be deemed payable to such individual for the purpose of the RMD rules and the 
individual recognized as the DB. There is no ruling directly on point. See Exhibit V, Section 
B, Item 9, where ACTEC asks the Service for clarity on this issue.   
 
The Service has recognized grantor trust treatment for trusts in which the surviving 
spouse had the right to withdraw the trust assets to allow a spousal rollover of the 
decedent’s retirement account.167 The Service has always been more lenient in allowing 
spousal rollovers, and the rulings do not discuss whether the trust in question qualified 
as a see-through trust. 
 
In PLR 202044001, however, the Service seemed to ignore wholly owned grantor trust 
status in determining countable beneficiaries of a see-through trust. In that ruling, the 
participant died before his RBD and left his retirement account to a trust in which the 
surviving spouse had the power to demand all or a portion of the trust property from time 
to time. At the death of the surviving spouse, the remaining trust property was to be 
distributed to the decedent’s issue, per stirpes. The Service ruled that the spouse and 
children had to be considered to determine the applicable distribution period.168 This trust 

 
164 See N.C. Gen. Stat. §§ 31-42 and 36C-6-605. 
165 PLR 201320021 (Feb. 13, 2013). 
166 See I.R.C. § 678(a)(1); Treas. Reg. § 1.671-3. 
167 See PLR 200023030 (Mar. 10, 20000); see also PLR 200323012 (Feb. 20, 2003), where similar 
treatment was allowed for an annuity. 
168 PLR 202044001 (Aug. 3, 2020). 
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was a “678 Grantor Trust,”169 but that did not seem to be considered relevant on the facts 
of this PLR. 
 
If the 678 Grantor Trust strategy works, the trust beneficiary would have to be given the 
unlimited right to withdraw the retirement benefits at any time. As such, it is rarely used 
as an estate planning tool since it would be easier to designate the beneficiary directly 
and avoid a trust altogether. However, as pointed out in the ACTEC comments, many 
practitioners draft trusts that give beneficiaries withdrawal rights at a certain age, rather 
than trusts that mandate termination of the trust at a designated age with outright 
distributions. 
 

5. Limited Withdrawal Power over Retirement Benefits  
 
One of the potential disadvantages of an accumulation trust is that if retirement account 
distributions are retained in the trust, they will be subject to the highest federal income 
tax rate if the trust has annual net income in excess of $13,450 (2022 figure). What if the 
trust retains the retirement account distribution in trust, but, under the terms of the trust, 
the beneficiary has a withdrawal power over any such retirement benefit distributions? 
The distribution would then be taxable to the beneficiary. If such a provision is included, 
a host of gift, GST, and income tax issues would have to be considered. For language 
used by the author’s firm, see Exhibit III. See also Exhibit IV, Steven Gorin, “Drafting under 
the SECURE Act,” pages 17-18 and 45-46, for further discussion and illustration of such a 
power of withdrawal.  
 

6. Separate Trust for Retirement Benefits versus Separate Share  
 
If a trust will hold both non-retirement benefit and retirement benefit assets, the terms of 
the trust could include provisions necessary to meet the RMD rules but limit application 
of these provisions to the trust property consisting of retirement benefits. For example, if 
charity is included as a beneficiary of the trust, the terms of the trust could be limited to 
provide that the charity cannot receive any trust property to the extent it includes 
retirement benefits, including any trust property representing distributions from 
retirement plan accounts and income and appreciation thereon.  
 
This makes for tidy drafting, but it also makes for potentially messy administration issues 
for the trustee. The trustee will have to track or segregate the retirement benefits, even 
after they are distributed from the retirement account, including any income and 
appreciation thereon, for so long as they are held in the trust. Sometimes the better 
drafting choice will be to create a separate trust to hold the retirement benefits. If, 
however, the retirement benefits are modest, the expense of maintaining a separate trust 
may not be justified. If one trust is established initially, the trustee could divide the 
existing trust into two identical trusts, either under the administrative terms of the trust 
or under applicable state law. In North Carolina, N.C.G.S. Section 36C-4-417 may permit 

 
169 “678 Grantor Trust” refers to a trust which grants the beneficiary an unlimited right to withdraw trust 
property. See 26 U.S.C. § 678. 
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division. Or, if two trusts are created initially, combine the trusts if the terms of the trusts 
are substantially similar and the beneficiaries of the trusts are identical. 
 

7. Charitable Gifts of Retirement Benefits under Trusts or Wills  
 
Although not precisely a trust accumulation issue, a word of caution follows about 
charitable gifts of retirement benefits. If a qualified charity is designated as the direct 
beneficiary of a retirement account, receipt by the charity of retirement account 
distributions will be tax-free to the charity. The distribution still represents taxable income 
to the charity, but since the charity is tax-exempt, it will owe no tax. That planning is 
straightforward and easy. What if instead the participant designates her estate or trust 
as the beneficiary of the retirement account and makes the charitable gift in her will or 
revocable trust? Careful drafting and post-death administration will be necessary to 
ensure the receipt by the participant’s estate or trust and then the subsequent distribution 
of the retirement benefits to the charity escapes income taxation. See Natalie Choate, 
“Life and Death Planning for Retirement Benefits” (8th Ed. 2019), Section 7.4, for additional 
information. Designating a donor-advised fund or community foundation as the direct 
beneficiary could provide another, easier option to meet client goals. 
 

F. Additional Planning for Persons with Disabilities 
 

1.  Government Benefit Eligibility 
 
If the beneficiary is currently receiving, or may become eligible to receive, means-based 
government benefits such as SSI and Medicaid, a conduit trust likely will not be an 
appropriate trust format for the beneficiary. RMDs distributed directly to the disabled 
beneficiary will increase both the income and resources of an otherwise eligible 
beneficiary. This can result in disqualification from programs such as SSI and Medicaid. 
Query whether RMDs from a conduit trust can be ordered by a court to be paid into a self-
settled “(d)(4)(A)” SNT170 and the disabled beneficiary retain means-based government 
benefits. While no cases appear to be on point, the foregoing should be possible absent 
a spendthrift clause in the trust. In the right circumstances, a parent may intentionally 
leave a retirement account outright to a disabled child, with the disabled child transferring 
the inherited account to a self-settled (d)(4)(A) SNT. Several PLRs have permitted such a 
transfer.171 See Exhibit V, Section B, Item 17, where ACTEC requests the Service to 
expressly adopt this position in the Proposed Regulations. 
 
On the other hand, if the beneficiary will never be eligible to receive such benefits (or if 
the family is content to rule out the use of such benefits), a conduit trust may be 
considered. However, the pass-through RMD requirement of a conduit trust will almost 
never be appropriate from a management standpoint, as financial protection of the 
beneficiary is often a primary factor in special needs planning. This point seems to have 

 
170 “(d)(4)(A)” SNT refers to the type of trust contemplated by 42 U.S.C. § 1396p(d)(4)(A).  
171 PLR 200620025 (Feb. 21, 2006); see also PLR 201116005 (Dec. 15, 2010) and PLR 200826008 (Feb. 7, 
2008). 
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been understood by the drafters of the SECURE Act with the creation and special 
treatment of AMBTS. 
 

2.  Charitable Planning for Beneficiaries with Disabilities 
 
If charitable giving is a goal of the client upon the death of the disabled beneficiary, a 
traditional SNT accumulation approach is problematic, as a charity is not an individual 
beneficiary and will cause the AMBT to fail for lack of a DB. As mentioned earlier, the 
Senate version of SECURE 2.0 contains a provision that permits a charity to be the 
remainder beneficiary of a Type II AMBT. Under current law, if SNT terminates at the death 
of disabled or chronically ill beneficiary and the trust property is distributed to charity, the 
SNT cannot qualify as for lifetime stretch treatment.  
 
A more exotic fix might be to give an individual a power of appointment in the AMBT to 
appoint the trust property after the death of the disabled child to descendants of 
grandparents of the disabled child. Absent appointment, then the trust property is 
distributed to charity. After the participant’s death and before September 30th of the year 
following the year of the participant’s death, the individual restricts the exercise of the 
power to one or more individual beneficiaries. Prop. Reg. § 1.401(a)(9)-4(f)(6)(iv), 
Example 4, suggest this would result in the charity no longer being a countable beneficiary 
for RMD purposes. It may not be appropriate to use this as a drafting approach, however, 
until Proposed Regulations are finalized. See discussion on p. 44 cautioning practitioners 
not to rely on until Example 4 until the Proposed Regulations are finalized.  
 
As another option, consider creating a charitable remainder unitrust (“CRUT”) or 
charitable remainder annuity trust (“CRAT”) with payments to an SNT for the life of the 
disabled beneficiary. This provides an additional income tax benefit because the 
charitable remainder trust (“CRT”) is a tax-exempt trust, meaning there will be no income 
tax liability when the CRT receives the income from the retirement account, although the 
SNT likely will have income tax liability associated with distributions from the charitable 
trust. 
 
A CRT may make distributions to an individual for her life, so long as the value of the 
charitable remainder interest is at least ten percent (10%) of the value of the property 
transferred to the trust. However, distributions from a CRT to another trust generally are 
limited to a term of twenty years.172 Both rules are problematic for special needs planning 
purposes. A direct distribution from a CRT to an individual receiving means-based 
government benefits, such as SSI or Medicaid, likely will cause those benefits to be lost 
because the distributions will create excess income or resources. However, the 20-year 
limit on CRT distributions to a trust is not particularly appealing to a client trying to provide 
for a disabled child’s well-being for life.  
 

 
172 Treas. Reg. §§ 1.664-2(a)(5)(i) and 1.664-3(a)(5)(i). 

http://taxandaccounting.bna.com/btac/display/split_display.adp?fedfid=10622504&wsn=501422000&vname=tmegtporcc&searchid=24831041&doctypeid=2&type=viewsort&scm=T2100&pg=
javascript:top.docjs.next_hit(1)
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Is there a way around the 20-year rule? Revenue Ruling 2002-20173 addresses this issue 
and provides that a CRT may make payments to a second trust over the lifetime of a 
"financially disabled" beneficiary in three situations: 
 

a. Payments to Support Trust  
 
The CRT makes its required payments to a support trust (Trust B), a designated portion 
of which will be paid to the beneficiary each month for such beneficiary's care, support 
and maintenance, and additional amounts will be paid as needed to or on behalf of the 
beneficiary from Trust B. Upon the beneficiary's death, the balance of Trust B is paid to 
her estate.  
 

b. Payments to Third-Party SNT  
 
The CRT makes its required payments to a Third-Party SNT. Upon the beneficiary’s death, 
the amount remaining in the SNT is required to be distributed to the beneficiary’s estate.    
 

c. Payments to Self-Settled SNT  
 
The CRT makes its required payments to a self-settled (d)(4)(A) SNT, which provides that, 
after satisfaction of any required payback to Medicaid following the beneficiary’s death, 
the remainder of the SNT assets pass pursuant to the beneficiary’s testamentary general 
power of appointment or, if not exercised, to whomever the client chooses. There are no 
limits on who may be appointed to receive the remaining trust proceeds. 
 
What does "financially disabled" mean? Under the Revenue Ruling, financially disabled is 
determined under I.R.C. § 6511(h)(2)(A).174 Thus, an individual shall be determined to be 
financially disabled if "such individual is unable to manage her financial affairs by reason 
of a medically determinable physical or mental impairment of the individual which can be 
expected to result in death or which has lasted or can be expected to last for a continuous 
period of not less than twelve months."175 
 
The CRT still must meet all other technical requirements, including a minimum payout of 
5%, maximum payout less than 50% and a charitable remainder interest value of at least 
10%. When considering the CRT option for a disabled beneficiary, a CRUT will usually be 
preferred because meeting the charitable remainder interest value of at least 10% is less 
sensitive to changes in the Section 7520 rate. With a Section 7520 rate of at least 0.2% 
and a 5% annual unitrust payout, to meet the 10% charitable remainder interest test, the 
disabled beneficiary must be at least 28 years old when the CRUT is funded. The 5% 
exhaustion requirement is generally not an issue with a CRUT. 
 

 
173 Rev. Rul. 2002-20 (Apr. 29, 2002). 
174 Id. 
175 I.R.C. § 6511(h)(2)(A). See id. for the full definition of “financially disabled.” 
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When charitable giving is an important client goal, a possible alternative to a CRUT is to 
use a conduit trust for the disabled beneficiary, and, as discussed earlier, have the 
disabled beneficiary assign the disabled beneficiary’s interest in distributions from the 
conduit trust to a self-settled d(4)(A) trust. Note that the above is different than requiring 
distributions from a conduit trust to be made directly to a third party SNT. If that were the 
case, the countable secondary beneficiaries of the third party SNT would need to be 
individuals. 
 

3.  Qualified Disability Trust and ABLE Account 
 
When retirement distributions are paid to and retained in an accumulation trust, the 
federal income tax rate on the distributions often will be significantly higher than if 
distributed to the disabled beneficiary and taxed at her rate. Two rules may help ease the 
income tax hit for SNTs. A SNT receives the benefit of a higher personal exemption of 
$4,450 (2022 figure), compared to the normal exemption of either $100 or $300 for a 
trust, if the trust is a qualifying disability trust under I.R.C. Section 642(b)(2)(C). Also, the 
trustee may be able to reduce income taxes by distributing up to $16,000 (2022 figure) to 
an ABLE account176 for the disabled beneficiary if the beneficiary was disabled prior to 
the age of twenty-six (26). Distributions to the ABLE account will still be taken into income 
by the beneficiary but may not disqualify the beneficiary from certain government 
benefits. 
 
  4. Equalization 
 
Never underestimate the power of a common-sense solution. If a family has several 
children, including a child with special needs, consider using retirement benefits to fund 
the special needs trust and leaving other assets to nondisabled children, who no longer 
qualify for stretch treatment. (Note that the opposite approach would have been used 
pre-SECURE Act.) Additional funding through permanent life insurance products (for 
example, a second-to-die policy on both parents’ lives) may be a particularly good tool. 
An equalization provision can be used if it is important to ensure that children receive 
roughly equal shares of the parents’ estates.  
 
V.  UPDATING AND CHANGING ESTATE PLANS IN LIGHT OF THE SECURE ACT 
 
As a result of the SECURE Act and the issuance of the Proposed Regulations, trust 
agreements and beneficiary designations should be reviewed and when possible, 
modified in light of the rule changes. In some cases, the assumptions inherent in the 
client’s estate plan will need to be re-examined and adjustments made to the overall 
strategy. If the participant is competent and willing, the steps are obvious. If the 
participant is no longer competent, or has already died, adjustments to the plan may still 
be possible. 
 

 
176 I.R.C. § 529A. 
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 A. During Participant’s Lifetime  
 

1.  Participant Competent 
 

If the participant is living and competent, the participant’s estate plan 
should be reviewed in light of the SECURE Act and the Proposed Regulations for 
appropriate updates.  
 
 

2. Participant Incapacitated or Incompetent 
 
If the participant is living, but lacks capacity, can the revocable trust be 

modified to adjust for the recent changes in the RMD laws? Can beneficiary designations 
be altered? Perhaps, if one carefully navigates the requirements of the existing 
documents and state law. In the ensuing discussion, only North Carolina state law is 
considered. 
 
If the participant has signed a durable power of attorney, the agent may be authorized to 
make adjustments to the participant’s revocable trust and beneficiary designations under 
the terms of the power of attorney. A power of attorney must expressly authorize changes 
to beneficiary designations for the agent to have this authority.177 Similarly, either the 
revocable trust or the power of attorney must expressly authorize the agent to make 
changes to the principal’s revocable trust, provided that the changes cannot “alter the 
designation of beneficiaries to receive property on the settlor’s death under that settlor’s 
existing estate plan.”178   
 
The participant’s general guardian or a guardian of the estate may exercise the power of 
the participant to amend the participant’s revocable trust to the extent permitted by 
N.C.G.S. Section 35A-1251(24).179 That Section, in turn, allows the guardian to petition 
the court to approve an amendment of the ward’s revocable trust.180 The guardian may 
not alter the beneficiaries of the ward’s existing estate plan, but may “incorporate tax 
planning or public benefits planning into the ward’s existing estate, which may include 
leaving beneficial interests in trust rather than outright . . . .”181   
 
Finally, N.C.G.S. Section 36C-6-607 clarifies that a revocable trust can be modified by 
court order to the same extent that an irrevocable trust can be modified under the various 
statutory provisions of North Carolina’s Uniform Trust Code. The comments to the 
Section confirm that there is no requirement that the settlor be formally declared 
incompetent in order to proceed under this Section.182  
 

 
177 N.C. Gen. Stat. § 32C-2-201(a)(1)(c). 
178 Id. §§ 32C-2-201(a)(2) and 36C-6-602.1(a). 
179 Id. § 36C-6-602.1(b). 
180 Id. § 35A-1251(24). 
181 Id. 
182 Id. § 36C-6-607, cmt. 
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The scope of North Carolina’s decanting statute is expressly limited to a trust that “is 
irrevocable or revocable by the settlor only with the consent of the trustee or a person 
holding an adverse interest.”183 
 

B. Post-Mortem Planning: Adjusting for the SECURE Act and Repairing 
Trusts 
 

If the participant has died, there are several post-mortem strategies that may 
permit beneficiaries to qualify for the most favorable treatment possible under RMD rules.   
 

1. Disclaimers  
 

Disclaimers are effective post-mortem planning tools, especially in the context of 
"removing" beneficiaries that otherwise would create problems for purposes of the RMD 
rules. Through the use of qualified disclaimers, certain trust beneficiaries can be 
eliminated so as not to present problems for qualifying see-through accumulation trust 
or conduit trust purposes. The Proposed Regulations state that a “beneficiary is treated 
as having predeceased the employee pursuant to . . . a qualified disclaimer satisfying 
section 2518 that applies to the entire interest to which the beneficiary is entitled.”184 
Keep in mind that for tax purposes, the person making the disclaimer never accepted the 
property in the first place; therefore, he or she never owned it and could not have given it 
away. For SSI/Medicaid purposes, however, a disclaimer will be treated as a transfer of 
assets.185  
 
To use disclaimers as an effective planning tool, it is important for the practitioner to 
understand the requirements for a qualified disclaimer. Under I.R.C. Section 2518, to be 
qualified, the disclaimer must meet the following requirements: 
 

a. The disclaimer must be irrevocable, unqualified 
(unconditional), and in writing.186  

 
b. The disclaimant must not have "accepted the interest 

[disclaimed] or any of its benefits."187 
 

c. The disclaimer must be delivered by a certain deadline. For 
retirement benefits, the deadline is normally nine months after the participant’s date of 
death. 

 
d. The disclaimer must be delivered to the correct party(ies). 

 

 
183 Id. § 36C-8B-3(a). 
184 Prop. Treas. Reg. § 1.401(a)(9)-4(c)(2)(ii). 
185 POMS SI 01730.046(B)(3). 
186 I.R.C. § 2518(b)(1). 
187 Id. § 2518(b)(3). 
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e. The disclaimed benefits must pass, as a result of the 
disclaimer, to someone other than the disclaimant, except in the case of the surviving 
spouse.188  

 
f. The disclaimed property must pass without any direction on 

the part of the disclaimant.189 If there is an express or implied agreement that the 
disclaimed interest will be given or bequeathed to a person specified by the disclaimant, 
the disclaimant will be treated as directing the transfer of the property interest.190   
 
A disclaimer can be qualified under I.R.C. Section 2518 even if it is not valid under state 
law.191 In GCM 39858, the IRS Chief Counsel’s office ruled that a qualified disclaimer 
shifts the income tax burden of the retirement benefits from the disclaimant to the person 
who receives the benefits. The GCM did not address the effect of a non-qualified 
disclaimer.192 Given the express recognition of qualified disclaimers in the Proposed 
Regulations, it is unlikely that a non-qualified disclaimer made prior to the Determination 
Date would be effective. In PLR 201203033, the Service permitted a non-qualified 
disclaimer of a general power of appointment.193 Of course, under the Proposed 
Regulations, powers of appointment are no longer a concern. 
 
Be aware that acceptance of an RMD by the primary beneficiary of a retirement account 
following the participant’s death prevents the beneficiary from disclaiming both the RMD 
and the income attributable to the RMD. However, the beneficiary may validly disclaim 
the balance of the retirement account.194 Note that the Proposed Regulations state that 
a beneficiary is treated as having predeceased only if the qualified disclaimer “applies to 
the entire interest to which the beneficiary is entitled.”195 In the author’s opinion, partial 
qualified disclaimers can still have effect if separate accounts are established by 
December 31st of the year after the year of the participant’s death. 
 

2. Removing Problem Beneficiaries by Satisfaction or Distribution of 
their Interest Before the Determination Date   
 
If the participant’s beneficiaries include a non-Designated Beneficiary, distribute the non-
Designated Beneficiary’s bequest or interest in the retirement account to it before 
September 30th of the year after the year of the participant’s death. As a consequence, 
the beneficiary will not be considered for purposes of the required minimum distribution 

 
188 Treas. Reg. § 25.2518-2(e)(1), (2). 
189 Id. § 25.2518-2(e)(2). 
190 Id. § 25.2518-2(e)(1). 
191 I.R.C. § 2518(c)(3). 
192 GCM 39858 (Sept. 9, 1991). In PLR 9450041 (Sept. 22, 1994), the I.R.S. ruled that a non-qualified 
disclaimer had the same income tax effect as a qualified disclaimer, but in that ruling the spouse who made 
the non-qualified disclaimer ended up with the disclaimed property. See also PLR 201203033 (Oct. 26, 
2011), where the IRS permitted a non-qualified disclaimer of a general power of appointment that was made 
prior to the Determination Date to eliminate non-individual beneficiaries.  
193 PLR 201203033 (Oct. 26, 2011) 
194 PLRs 201245004 (July 18, 2012) and 201125009 (Mar. 10, 2011). 
195 Prop. Treas. Reg. § 1.401(a)(9)-4(c)(2)(ii) (emphasis added). 
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rules. Only beneficiaries who have an interest in the retirement account as of the 
Determination Date count. This includes paying off non-Designated Beneficiaries in 
trusts, such as a charitable gift. 
 

3. Creating Separate Accounts  
 
A similar strategy is used to create separate accounts for the DBs before December 31st 
of the year after the year of the participant’s death. If this is done, the RMD rules can be 
applied separately to each of the accounts so long as all beneficiaries are DBs. Creating 
separate accounts for beneficiaries of a trust will not work unless the trust is a Type I 
AMBT. 
 

4. Modification, Reformation, or Decanting of Trust Instrument  
 
The Proposed Regulations expressly authorize modifications, reformations and 
decanting of a trust instrument to remove or add beneficiaries.196 See the discussion of 
modifications at p. 38, above. 
 

5. Reformation of Beneficiary Designation  
 
Using reformations to correct mistakes in a beneficiary designation have had mixed 
results. However, if the relief sought is approval of a spousal rollover, the prospects may 
be better. See the discussion of reformations and modifications of beneficiary 
designations at p. 39, above.  
 
VI. CONCLUSION: CONSIDERATIONS FOR DRAFTING POST-SECURE ACT 
 
The intersection of trusts and the required minimum distribution rules continues to be 
challenging. That has not changed post-SECURE Act, including with the issuance of the 
Proposed Regulations. Nonetheless, the SECURE Act and the issuance of the Proposed 
Regulations both will result in important changes in our approach to drafting and planning 
clients’ estates. Here are a few suggestions as you plan post-SECURE Act: 
 

➢ Start by determining whether EDB or DB status is important. Will the 
beneficiary likely withdraw most of the retirement funds due to need? For 
example, will the minor children need the money for college? Make sure 
there is a problem to solve. 

 
➢ Along similar lines, make sure you have an idea of the size of possible 

RMDs. Approach smaller accounts differently than larger accounts. If a 
client has a $500,000 IRA and five individual beneficiaries, the annual 
required distribution for each beneficiary may be fine. A conduit trust for 
minor children may not be important for a young couple who has less than 
$100,000 in retirement accounts. Keep things in perspective.   

 
196 Id. § 1.401(a)(9)-4(f)(5)(iii). 
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➢ If the beneficiaries of the trust are children of the participant with at least 

one child being a minor and the children are relatively close in age, a pot 
trust for the children may work well so long as either (i) the countable 
secondary beneficiaries are individuals who are young,197 or (ii) all 
distributions to first-tier beneficiaries occur before the end of the calendar 
year in which the beneficiaries reach age 31 (an Age 31 Trust). 

 
➢ For high-net-worth families, retaining assets in trust may mean the same 

income tax rate will apply regardless of whether retirement benefits are 
retained in the trust or distributed. The lost opportunity cost of the 5-year 
rule versus the 10-year rule may not be significant enough to sacrifice other 
planning goals. Consider whether it is possible to avoid state income taxes 
if retirement benefits are retained in trust. 

  
➢ Build in as much flexibility as possible into the trust. For example, give the 

trustee of an accumulation trust the discretion to sprinkle RMD 
distributions among the child and the child’s descendants in order to take 
advantage of the possible lower tax brackets of certain beneficiaries. (Be 
sure to remember the effect of including such child’s descendants as first-
tier beneficiaries on determining countable secondary beneficiaries.) 

 
➢ Give your trustee the tools to adjust and plan to meet future circumstances. 

Perhaps explicitly state that the trustee can consider tax implications and 
make distributions if appropriate to carry out income. Include a trust 
protector provision that allows modifications, and pay attention to whether 
the trust is designed in such a way that it could be easily decanted. 
Modifications and decantings prior to the Determination Date should be 
respected for RMD purposes. If a modification or decanting occurs after the 
entire retirement account balance has been distributed (even if those 
distributions are still held by the trustee), there will of course be no effect 
on RMDs. 

 
➢ Do not overlook easy solutions. If a charity or disabled child is one of several 

beneficiaries, leave retirement benefits to the charitable or disabled 
beneficiary and non-retirement assets to other beneficiaries. Consider 
whether you need an equalization clause in case asset values change. 

 
➢ If the children are in lower income tax brackets, consider leaving a portion 

of the retirement benefits to the children at the first spouse’s death. A gift 
at the first death and then again at the second death could spread the 

 
197 The life expectancy of the oldest countable secondary beneficiary will be used to determine the 
Applicable Denominator, and the entire retirement plan will need to be distributed within ten years of the 
oldest minor child beneficiary reaching the age of majority (or ten years after such minor child dies, if the 
child dies before reaching 21). 
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benefits over two 10-year periods. Consider a spousal disclaimer of a 
portion of the benefits. 

 
➢ For clients with charitable intent, a charitable remainder trust may be a good 

solution, but is unlikely to leave the family with more wealth overall than an 
outright gift of the retirement account. The beneficiary loses access to 
principal, so significant other assets should be available to the beneficiary. 
Life insurance should be considered in case the beneficiary dies 
prematurely and the gift to charity is accelerated. 

 
➢ Life insurance and Roth conversions may help in the right circumstances. 

Consider life insurance with a declining balance. For Roth conversions, pay 
attention to the availability and timing of offsetting deductions.  

 
➢ Post-death administration is important. Make sure you understand the 

deadlines and options. Caution beneficiaries subject to the 10-year 
distribution rule about the fifty percent (50%) penalty. Make sure a surviving 
spouse who leave benefits in a defined contribution rules understands her 
deadlines. 

 
➢ In existing plans, watch out for conduit trusts that require all RMDs to be 

distributed where the trust’s definition of required minimum distributions 
did not incorporate the concept of life expectancy (meaning everything may 
be required to be distributed in five or ten years). Conversely, be aware of 
conduit trusts that only permit distributions of RMDs in which the trust’s 
definition of required minimum distributions did incorporate the concept of 
life expectancy (so that no distributions may be permitted by the trust). 
These types of trusts especially may cause unintended distribution results. 

 
➢ Remember that a QTIP trust for a surviving spouse can be an EDB if it 

requires the annual distribution of both (i) the trust net income and (ii) any 
RMDs and other retirement account withdrawals (i.e., meets the conduit 
trust rules). Retirement account distributions (other than trust income) will 
not be required until the participant would have reached her RBD, and these 
distributions can be made over the surviving spouse’s life expectancy, 
recalculated annually. If the surviving spouse is chronically ill or disabled, 
an accumulation QTIP trust can be used. Again, to qualify for the marital 
deduction, all net income, including income from the retirement benefits, 
must be distributed annually to the surviving spouse. 

 
➢ Determine whether any beneficiary who might not otherwise be treated as 

an EDB could receive such treatment by virtue of being chronically ill at the 
time of the participant’s death. Also remember that while the chronic illness 
may eventually go away, it appears the beneficiary will not lose stretch 
treatment. 
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➢ There are too many factors at play. Do not fool yourself into thinking you 
can calculate the most efficient solution. Draft flexibly. Federal and state 
income tax laws may change. Be careful about making assumptions about 
which family members will be in what tax bracket or will need income or 
have large or small annual incomes. Circumstances change. 

 
Finally, accept that there is no easy way to draft around the 10-year rule (other than EDB 
status). Absent charitable gifts, the SECURE Act will have its intended effect of 
accelerating the payment of tax. 



 
 

 

EXHIBIT I.  
Internal Revenue Code Section 401(a)(9). 

 

I.R.C. § 401(a)(9) Required Distributions 

I.R.C. § 401(a)(9)(A) In General — A trust shall not constitute a qualified trust under this subsection 
unless the plan provides that the entire interest of each employee— 

I.R.C. § 401(a)(9)(A)(i) — will be distributed to such employee not later than the required 

beginning date, or 

 
I.R.C. § 401(a)(9)(A)(ii) — will be distributed, beginning not later than the required beginning date, in 
accordance with regulations, over the life of such employee or over the lives of such employee and a 
designated beneficiary (or over a period not extending beyond the life expectancy of such employee or 
the life expectancy of such employee and a designated beneficiary). 

 

I.R.C. § 401(a)(9)(B) Required Distribution Where Employee Dies Before Entire Interest Is 

Distributed 

I.R.C. § 401(a)(9)(B)(i) Where Distributions Have Begun Under Subparagraph (A)(ii) — A trust 
shall not constitute a qualified trust under this section unless the plan provides that if— 

I.R.C. § 401(a)(9)(B)(i)(I) — the distribution of the employee's interest has begun in accordance 
with subparagraph (A)(ii), and 

 
I.R.C. § 401(a)(9)(B)(i)(II) — the employee dies before his entire interest has been 
distributed to him, the remaining portion of such interest will be distributed at least as rapidly as 
under the method of distributions being used under subparagraph (A)(ii) as of the date of his 
death. 

 
I.R.C. § 401(a)(9)(B)(ii) 5-Year Rule For Other Cases — A trust shall not constitute a qualified trust 
under this section unless the plan provides that, if an employee dies before the distribution of the 
employee's interest has begun in accordance with subparagraph (A)(ii), the entire interest of the 
employee will be distributed within 5 years after the death of such employee. 

 

I.R.C. § 401(a)(9)(B)(iii) Exception To 5-Year Rule For Certain Amounts Payable Over 

Life Of Beneficiary — If— 

I.R.C. § 401(a)(9)(B)(iii)(I) — any portion of the employee's interest is payable to (or for the 
benefit of) a designated beneficiary, 

 
I.R.C. § 401(a)(9)(B)(iii)(II) — such portion will be distributed (in accordance with regulations) 
over the life of such designated beneficiary (or over a period not extending beyond the life expectancy 
of such beneficiary), and 

 
I.R.C. § 401(a)(9)(B)(iii)(III) — such distributions begin not later than 1 year after the date of 
the employee's death or such later date as the Secretary may by regulations prescribe, for 
purposes of clause (ii), the portion referred to in subclause (I) shall be treated as distributed on 
the date on which such distributions begin. 

 



 
 

I.R.C. § 401(a)(9)(B)(iv) Special Rule For Surviving Spouse Of Employee — If the designated 
beneficiary referred to in clause (iii)(I) is the surviving spouse of the employee— 

I.R.C. § 401(a)(9)(B)(iv)(I) — the date on which the distributions are required to begin under 
clause (iii)(III) shall not be earlier than the date on which the employee would have attained 
age 72, and 

 
I.R.C. § 401(a)(9)(B)(iv)(II) — if the surviving spouse dies before the distributions to such 
spouse begin, this subparagraph shall be applied as if the surviving spouse were the 
employee. 

 

I.R.C. § 401(a)(9)(C) Required Beginning Date — For purposes of this paragraph— 

I.R.C. § 401(a)(9)(C)(i) In General — The term “required beginning date” means April 1 of the 
calendar year following the later of— 

I.R.C. § 401(a)(9)(C)(i)(I) — the calendar year in which the employee attains age 72, or 

 

I.R.C. § 401(a)(9)(C)(i)(II) — the calendar year in which the employee retires. 

 

I.R.C. § 401(a)(9)(C)(ii) Exception — Subclause (II) of clause (i) shall not apply— 

I.R.C. § 401(a)(9)(C)(ii)(I) — except as provided in section 409(d), in the case of an 
employee who is a 5- percent owner (as defined in section 416) with respect to the plan year 
ending in the calendar year in which the employee attains age 72, or 

 

I.R.C. § 401(a)(9)(C)(ii)(II) — for purposes of section 408(a)(6) or (b)(3). 

 
I.R.C. § 401(a)(9)(C)(iii) Actuarial Adjustment — In the case of an employee to whom clause (i)(II) 
applies who retires in a calendar year after the calendar year in which the employee attains age 70 
1/2, the employee's accrued benefit shall be actuarially increased to take into account the period after age 
70 1/2 in which the employee was not receiving any benefits under the plan. 

 
I.R.C. § 401(a)(9)(C)(iv) Exception For Governmental And Church Plans — Clauses (ii) and 
(iii) shall not apply in the case of a governmental plan or church plan. For purposes of this 
clause, the term “church plan” means a plan maintained by a church for church employees, and the 
term “church” means any church (as defined in section 3121(w)(3)(A)) or qualified church-
controlled organization (as defined in section 3121(w)(3)(B)). 

 
I.R.C. § 401(a)(9)(D) Life Expectancy — For purposes of this paragraph, the life expectancy of 
an employee and the employee's spouse (other than in the case of a life annuity) may be 
redetermined but not more frequently than annually. 

 

I.R.C. § 401(a)(9)(E) Definitions And Rules Relating To Designated Beneficiaries — For 

purposes of this paragraph— 

I.R.C. § 401(a)(9)(E)(i) Designated Beneficiary — The term “designated beneficiary” means any 
individual designated as a beneficiary by the employee. 

 
I.R.C. § 401(a)(9)(E)(ii) Eligible Designated Beneficiary — The term “eligible designated 
beneficiary” means, with respect to any employee, any designated beneficiary who is— 



 
 

I.R.C. § 401(a)(9)(E)(ii)(I) — the surviving spouse of the employee, 

 
I.R.C. § 401(a)(9)(E)(ii)(II) — subject to clause (iii), a child of the employee who has not 
reached majority (within the meaning of subparagraph (F)), 

 

I.R.C. § 401(a)(9)(E)(ii)(III) — disabled (within the meaning of section 72(m)(7)), 

 
I.R.C. § 401(a)(9)(E)(ii)(IV) — a chronically ill individual (within the meaning of section 
7702B(c)(2), except that the requirements of subparagraph (A)(i) thereof shall only be treated as 
met if there is a certification that, as of such date, the period of inability described in such 
subparagraph with respect to the individual is an indefinite one which is reasonably expected to be 
lengthy in nature), or 

 
I.R.C. § 401(a)(9)(E)(ii)(V) — an individual not described in any of the preceding subclauses 
who is not more than 10 years younger than the employee. 

 
The determination of whether a designated beneficiary is an eligible designated beneficiary shall be 
made as of the date of death of the employee. 

 
I.R.C. § 401(a)(9)(E)(iii) Special Rule For Children — Subject to subparagraph (F), an individual 
described in clause (ii)(II) shall cease to be an eligible designated beneficiary as of the date the 
individual reaches majority and any remainder of the portion of the individual's interest to which 
subparagraph (H)(ii) applies shall be distributed within 10 

years after such date. 

 
I.R.C. § 401(a)(9)(F) Treatment Of Payments To Children — Under regulations prescribed by the 
Secretary, for purposes of this paragraph, any amount paid to a child shall be treated as if it had been 
paid to the surviving spouse if such amount will become payable to the surviving spouse upon such child 
reaching majority (or other designated event permitted under regulations). 

 
I.R.C. § 401(a)(9)(G) Treatment Of Incidental Death Benefit Distributions — For purposes of this 
title, any distribution required under the incidental death benefit requirements of this subsection shall be 
treated as a distribution required under this paragraph. 

 
I.R.C. § 401(a)(9)(H) Special Rules For Certain Defined Contribution Plans — In the case of a 
defined contribution plan, if an employee dies before the distribution of the employee's entire 
interest— 

I.R.C. § 401(a)(9)(H)(i) In General — Except in the case of a beneficiary who is not a designated 
beneficiary, subparagraph (B)(ii)— 

I.R.C. § 401(a)(9)(H)(i)(I) — shall be applied by substituting ‘10 years’ for ‘5 years’, and 

 
I.R.C. § 401(a)(9)(H)(i)(II) — shall apply whether or not distributions of the employee's interests 
have begun in accordance with subparagraph (A). 

 
I.R.C. § 401(a)(9)(H)(ii) Exception For Eligible Designated Beneficiaries — Subparagraph 
(B)(iii) shall apply only in the case of an eligible designated beneficiary. 

 
I.R.C. § 401(a)(9)(H)(iii) Rules Upon Death Of Eligible Designated Beneficiary — If an 
eligible designated beneficiary dies before the portion of the employee's interest to which this 



 
 

subparagraph applies is entirely distributed, the exception under clause (ii) shall not apply to any 
beneficiary of such eligible designated beneficiary and the remainder of such portion shall be 
distributed within 10 years after the death of such eligible designated beneficiary. 

 
I.R.C. § 401(a)(9)(H)(iv) Special Rule In Case Of Certain Trusts For Disabled Or Chronically 
Ill Beneficiaries — In the case of an applicable multi-beneficiary trust, if under the terms of 
the trust— 

I.R.C. § 401(a)(9)(H)(iv)(I) — it is to be divided immediately upon the death of the employee 
into separate trusts for each beneficiary, or 

 
I.R.C. § 401(a)(9)(H)(iv)(II) — no individual (other than a eligible designated beneficiary described 
in subclause 
(III) or (IV) of subparagraph (E)(ii)) has any right to the employee's interest in the plan until the 
death of all such eligible designated beneficiaries with respect to the trust, 

 
for purposes of a trust described in subclause (I), clause (ii) shall be applied separately with respect 
to the portion of the employee's interest that is payable to any eligible designated beneficiary 
described in subclause (III) or (IV) of subparagraph (E)(ii); and, for purposes of a trust described in 
subclause (II), subparagraph (B)(iii) shall apply to the distribution of the employee's interest and any 
beneficiary who is not such an eligible designated beneficiary shall be treated as a beneficiary of the 
eligible designated beneficiary upon the death of such eligible designated beneficiary. 

 
I.R.C. § 401(a)(9)(H)(v) Applicable Multi-Beneficiary Trust — For purposes of this subparagraph, 
the term “applicable multi-beneficiary trust” means a trust— 

I.R.C. § 401(a)(9)(H)(v)(I) — which has more than one beneficiary, 

 
I.R.C. § 401(a)(9)(H)(v)(II) — all of the beneficiaries of which are treated as designated 
beneficiaries for purposes of determining the distribution period pursuant to this paragraph, 
and 

 

I.R.C. § 401(a)(9)(H)(v)(III) — at least one of the beneficiaries of which is an eligible 

designated beneficiary 

described in subclause (III) or (IV) of subparagraph (E)(ii). 

 
I.R.C. § 401(a)(9)(H)(vi) Application To Certain Eligible Retirement Plans — For purposes of 
applying the provisions of this subparagraph in determining amounts required to be distributed pursuant 
to this paragraph, all eligible retirement plans (as defined in section 402(c)(8)(B), other than a defined 
benefit plan described in clause (iv) or (v) thereof or a qualified trust which is a part of a defined 
benefit plan) shall be treated as a defined contribution plan. 

 

I.R.C. § 401(a)(9)(I) Temporary Waiver Of Minimum Required Distribution 

I.R.C. § 401(a)(9)(I)(i) In General — The requirements of this paragraph shall not apply for 

calendar year 2020 to — 

I.R.C. § 401(a)(9)(I)(i)(I) — a defined contribution plan which is described in this subsection or 
in section 403(a) or 403(b), 

 
I.R.C. § 401(a)(9)(I)(i)(II) — a defined contribution plan which is an eligible deferred 
compensation plan described in section 457(b) but only if such plan is maintained by an 



 
 

employer described in section 457(e)(1)(A), or 

 

I.R.C. § 401(a)(9)(I)(i)(III) — an individual retirement plan. 

 
I.R.C. § 401(a)(9)(I)(ii) Special Rule For Required Beginning Dates In 2020 — Clause (i) shall 
apply to any distribution which is required to be made in calendar year 2020 by reason of— 

I.R.C. § 401(a)(9)(I)(ii)(I) — a required beginning date occurring in such calendar year, and 

 

I.R.C. § 401(a)(9)(I)(ii)(II) — such distribution not having been made before January 1, 2020. 

 

I.R.C. § 401(a)(9)(I)(iii) Special Rules Regarding Waiver Period — For purposes of this 

paragraph— 

I.R.C. § 401(a)(9)(I)(iii)(I) — the required beginning date with respect to any individual shall be 
determined without regard to this subparagraph for purposes of applying this paragraph for calendar 
years after 2020, and 

 
I.R.C. § 401(a)(9)(I)(iii)(II) — if clause (ii) of subparagraph (B) applies, the 5-year period 
described in such clause shall be determined without regard to calendar year 2020. 

 

I.R.C. § 401(a)(10) Other Requirements 

I.R.C. § 401(a)(10)(A) Plans Benefiting Owner-Employees — In the case of any plan which 
provides contributions or benefits for employees some or all of whom are owner-employees (as defined 
in subsection (c)(3)), a trust forming part of such plan shall constitute a qualified trust under this section 
only if the requirements of subsection (d) are also met. 

 

I.R.C. § 401(a)(10)(B) Top-Heavy Plans 

I.R.C. § 401(a)(10)(B)(i) In General — In the case of any top-heavy plan, a trust forming part of 
such plan shall constitute a qualified trust under this section only if the requirements of section 
416 are met. 

 
I.R.C. § 401(a)(10)(B)(ii) Plans Which May Become Top-Heavy — Except to the extent 
provided in regulations, a trust forming part of a plan (whether or not a top-heavy plan) shall 
constitute a qualified trust under this section only if such plan contains provisions— 

I.R.C. § 401(a)(10)(B)(ii)(I) — which will take effect if such plan becomes a top-heavy plan, 

and 

 

I.R.C. § 401(a)(10)(B)(ii)(II) — which meet the requirements of section 416. 

 
  



 
 

EXHIBIT II.  
 

Proposed Regulations Published February 24, 2022 (Selected Provisions).198 
 

List of Subjects 

26 CFR Part 1 

Income taxes, Reporting and recordkeeping requirements. 

26 CFR Part 54 

Excise taxes, Pensions, Reporting and recordkeeping requirements. 

Proposed Amendments to the Regulations 

Accordingly, 26 CFR parts 1 and 54 are proposed to be amended as follows: 

PART 1 – INCOME TAX 

Paragraph 1. The authority citation for part 1 continues to read in part as follows: 

Authority: 26 U.S.C. 7805, unless otherwise noted 

Par. 2. Revise sections 1.401(a)(9)-0 through 1.401(a)(9)-8 to read as follows: 

§1.401(a)(9)-0 Required minimum distributions; table of contents. 

This table of contents lists the regulations relating to required minimum distributions 
under section 401(a)(9) of the Internal Revenue Code as follows: 

§1.401(a)(9)-1 Minimum distribution requirement in general. 

(a) Plans subject to minimum distribution requirement. 

(1) In general. 

(2) Participant in multiple plans. 

(3) Governmental plans. 

(b) Statutory effective date. 

(1) In general. 

(2) Applicability date for section 401(a)(9)(H). 

(3) Examples. 

(c) Required and optional plan provisions. 

(1) Required provisions. 

 
198 I.R.S. Reg.-105954-20, 87 Fed. Reg. 10504 (Feb. 24, 2022). 



 
 

(2) Optional provisions. 

(d) Regulatory effective date. 

§1.401(a)(9)-2 Distributions commencing during an employee’s lifetime. 

(a) Distributions commencing during an employee’s lifetime. 

(1) In general. 

(2) Amount required to be distributed for a calendar year. 

(3) Distributions commencing before required beginning date. 

(4) Distributions after death. 

(b) Determination of required beginning date. 

(1) General rule. 

(2) Employees born before July 1, 1949. 

(3) Required beginning date for 5-percent owner. 

(4) Uniform required beginning date. 

§1.401(a)(9)-3 Death before required beginning date. 

(a) In general. 

(b) Distribution requirements in the case of a defined benefit plan. 

(1) In general. 

(2) 5-year rule. 

(3) Annuity payments. 

(4) Determination of which rule applies. 

(c) Distributions in the case of a defined contribution plan. 

(1) In general. 

(2) 5-year rule. 

(3) 10-year rule. 

(4) Life expectancy payments. 

(5) Determination of which rule applies. 

(d) Permitted delay for surviving spouse beneficiaries. 

(e) Distributions that commence after surviving spouse’s death. 

(1) In general. 



 
 

(2) Remarriage of surviving spouse. 

(3) When distributions are treated as having begun to surviving spouse. 

§1.401(a)(9)-4 Determination of the designated beneficiary. 

(a) Beneficiary designated under the plan. 

(1) In general. 

(2) Entitlement to employee’s interest in the plan. 

(3) Specificity of beneficiary designation. 

(4) Affirmative and default elections of designated beneficiary. 

(b) Designated beneficiary must be an individual. 

(c) Rules for determining beneficiaries. 

(1) Time period for determining the beneficiary. 

(2) Circumstances under which a beneficiary is disregarded as a beneficiary of the 
employee. 

(3) Examples. 

(d) Application of beneficiary designation rules to surviving spouse. 

(e) Eligible designated beneficiaries. 

(1) In general. 

(2) Multiple designated beneficiaries. 

(3) Determination of age of majority. 

(4) Disabled individual. 

(5) Chronically ill individual. 

(6) Individual not more than 10 years younger than the employee. 

(7) Documentation requirements for disabled or chronically ill individuals. 

(8) Applicability of definition of eligible designated beneficiary to beneficiary of 
surviving spouse. 

(9) Examples. 

(f) Special rules for trusts. 

(1) Look-through of trust to determine designated beneficiaries. 

(2) Trust requirements. 

(3) Trust beneficiaries treated as beneficiaries of the employee. 



 
 

(4) Multiple trust arrangements. 

(5) Identifiability of trust beneficiaries. 

(6) Examples. 

(g) Applicable multi-beneficiary trusts. 

(1) General definition of an applicable multi-beneficiary trust. 

(2) Type I applicable multi-beneficiary trust. 

(3) Type II applicable multi-beneficiary trust. 

(h) Documentation requirements for trusts. 

(1) General rule. 

(2) Required minimum distributions while employee is still alive. 

(3) Required minimum distributions after death. 

(4) Relief for discrepancy between trust instrument and employee certifications or 
earlier trust instruments. 

§1.401(a)(9)-5 Required minimum distributions from defined contribution plans. 

(a) General rules. 

(1) In general. 

(2) Distribution calendar year. 

(3) Time for distributions. 

(4) Minimum distribution incidental benefit requirement. 

(5) Annuity contracts. 

(6) Impact of additional distributions in prior years. 

(b) Determination of account balance. 

(1) General rule. 

(2) Adjustment for subsequent allocations. 

(3) Adjustment for subsequent distributions. 

(4) Exclusion for QLAC contract. 

(5) Treatment of rollovers. 

(c) Determination of applicable denominator during employee’s lifetime. 

(1) General rule. 

(2) Spouse is sole beneficiary. 



 
 

(d) Applicable denominator after employee’s death. 

(1) Death on or after the employee’s required beginning date. 

(2) Death before an employee’s required beginning date. 

(3) Remaining life expectancy. 

(e) Distribution of employee’s entire interest required. 

(1) In general. 

(2) 10-year limit for designated beneficiary who is not an eligible designated beneficiary. 

(3) 10-year limit following death of eligible designated beneficiary. 

(4) 10-year limit after minor child of the employee reaches age of majority. 

(5) Life expectancy limit for older eligible designated beneficiaries. 

(f) Rules for multiple designated beneficiaries. 

(1) Determination of applicable denominator. 

(2) Determination of when entire interest is required to be distributed. 

(g) Treatment of nonvested amounts. 

(h) Distributions taken into account. 

§1.401(a)(9)-6 Required minimum distributions for defined benefit plans and annuity 
contracts. 

(a) Defined benefit plans. 

(1) In general. 

(2) Definition of life annuity. 

(3) Annuity commencement. 

(4) Single-sum distributions. 

(5) Death benefits. 

(6) Separate treatment of separate identifiable components. 

(7) Additional guidance. 

(b) Application of incidental benefit requirement. 

(1) Life annuity for employee. 

(2) Joint and survivor annuity. 

(3) Period certain and annuity features. 

(4) Deemed satisfaction of incidental benefit rule. 



 
 

(c) Period certain annuity. 

(1) Distributions commencing during the employee’s life. 

(2) Distributions commencing after the employee’s death. 

(d) Use of annuity contract. 

(e) Treatment of additional accruals. 

(1) General rule. 

(2) Administrative delay. 

(f) Treatment of nonvested benefits. 

(g) Requirement for actuarial increase. 

(1) General rule. 

(2) Nonapplication to 5-percent owners. 

(3) Nonapplication to governmental and church plans. 

(h) Amount of actuarial increase. 

(1) In general. 

(2) Actuarial equivalence basis. 

(3) Coordination with section 411 actuarial increase. 

(i) [Reserved]. 

(j) Distributions restricted pursuant to section 436. 

(1) General rule. 

(2) Payments restricted under section 436(d)(3). 

(3) Payments restricted under section 436(d)(1) or (2). 

(k) Treatment of early commencement. 

(1) General rule. 

(2) Joint and survivor annuity, nonspouse beneficiary. 

(3) Limitation on period certain. 

(l) Early commencement for surviving spouse. 

(m) Determination of entire interest under annuity contract. 

(1) General rule. 

(2) Entire interest. 



 
 

(3) Exclusions. 

(4) Examples. 

(n) Change in annuity payment period. 

(1) In general. 

(2) Reannuitization. 

(3) Conditions. 

(4) Examples. 

(o) Increase in annuity payments. 

(1) General rules. 

(2) Eligible cost of living index. 

(3) Additional permitted increases for certain annuity contracts purchased from 
insurance companies. 

(4) Additional permitted increases for all annuity contracts purchased from insurance 
companies. 

(5) Additional permitted increases for annuity payments from a qualified trust. 

(6) Definitions. 

(7) Examples. 

(p) Payments to children. 

(1) In general. 

(2) Age of majority. 

(q) Qualifying longevity annuity contract. 

(1) Definition of qualifying longevity annuity contract. 

(2) Limitations on premiums. 

(3) Payments after death of the employee. 

(4) Rules of application. 

§1.401(a)(9)-7 Rollovers and transfers. 

(a) Treatment of rollover from distributing plan. 

(b) Treatment of rollover by receiving plan. 

(c) Treatment of transfer under transferor plan. 

(1) Generally not treated as distribution. 



 
 

(2) Account balance decreased after transfer. 

(d) Treatment of transfer under transferee plan. 

(e) Treatment of spinoff or merger. 

§1.401(a)(9)-8 Special rules. 

(a) Use of separate accounts 

(1) Separate application of section 401(a)(9) for beneficiaries. 

(2) Separate accounting requirements. 

(b) Application of consent requirements. 

(c) Definition of spouse. 

(d) Treatment of QDROs. 

(1) Continued treatment of spouse. 

(2) Separate accounts. 

(3) Other situations. 

(e) Application of section 401(a)(9) pending determination of whether a domestic 
relations order is a QDRO is being made. 

(f) Application of section 401(a)(9) when insurer is in state delinquency proceedings. 

(g) In-service distributions required to satisfy section 401(a)(9). 

(h) TEFRA section 242(b) elections. 

(1) In general. 

(2) Application of section 242(b) election after transfer. 

(3) Application of section 242(b) election after rollover. 

(4) Revocation of section 242(b) election. 

§1.401(a)(9)-9 Life expectancy and distribution period tables. 

(a) In general. 

(b) Single Life Table. 

(c) Uniform Life Table. 

(d) Joint and Last Survivor Table. 

(e) Mortality rates. 

(f) Applicability dates. 

(1) In general. 



 
 

(2) Application to life expectancies that may not be recalculated. 

§1.401(a)(9)-1 Minimum distribution requirement in general. 

(a) Plans subject to minimum distribution requirement—(1) In general. Under section 
401(a)(9), all stock bonus, pension, and profit-sharing plans qualified under section 
401(a) and annuity contracts described in section 403(a) are subject to required 
minimum distribution rules. See this section and §§1.401(a)(9)-2 through 1.401(a)(9)-9 
for the distribution rules applicable to these plans. Under section 403(b)(10), annuity 
contracts and custodial accounts described in section 403(b) are subject to required 
minimum distribution rules. See §1.403(b)-6(e) for the distribution rules applicable to 
these annuity contracts and custodial accounts. Under section 408(a)(6) and 408(b)(3), 
individual retirement accounts and individual retirements annuities (collectively, IRAs) 
are subject to required minimum distribution rules. See §1.408-8 for the minimum 
distribution rules applicable to IRAs and §1.408A-6 for the minimum distribution rules 
applicable to Roth IRAs under section 408A. Under section 457(d)(2), eligible deferred 
compensation plans described in section 457(b) for employees of tax-exempt 
organizations or employees of State and local governments are subject to required 
minimum distribution rules. See §1.457-6(d) for the minimum distribution rules 
applicable to those eligible deferred compensation plans. 

(2) Participant in multiple plans. If an employee is a participant in more than one plan, 
the plans in which the employee participates are not permitted to be aggregated for 
purposes of testing whether the distribution requirements of section 401(a)(9) are met. 
Thus, the distribution of the benefit of the employee under each plan must separately 
meet the requirements of section 401(a)(9). For this purpose, a plan described in 
section 414(k) is treated as two separate plans, a defined contribution plan to the extent 
benefits are based on an individual account and a defined benefit plan with respect to 
the remaining benefits. 

(3) Governmental plans. A governmental plan (within the meaning of section 414(d)), or 
an eligible governmental plan described in §1.457-2(f), is treated as having complied 
with section 401(a)(9) if the plan complies with a reasonable, good faith interpretation 
of section 401(a)(9). Thus, the terms of a governmental plan that reflect a reasonable, 
good faith interpretation of section 401(a)(9) do not have to provide that distributions 
will be made in accordance with this section and §§1.401(a)(9)-2 through 1.401(a)(9)-9. 
Similarly, a governmental plan may apply the rules of section 401(a)(9)(F) using the 
rules of 26 CFR 1.401(a)(9)-6, Q&A-15 (revised as of April 1, 2021). 

(b) Statutory effective date—(1) In general. The distribution rules of section 401(a)(9) 
generally apply to all account balances and benefits in existence on or after January 1, 
1985. 

(2) Applicability date for section 401(a)(9)(H)—(i) General effective date. Except as 
provided in this paragraph (b), section 401(a)(9)(H) applies with respect to employees 
who die on or after January 1, 2020. However, in the case of a governmental plan (as 



 
 

defined in section 414(d)), section 401(a)(9)(H) applies with respect to employees who 
die on or after January 1, 2022. 

(ii) Delayed applicability date for collectively bargained plans—(A) General rule. In the 
case of a plan maintained pursuant to one or more collective bargaining agreements 
between employee representatives and one or more employers ratified before 
December 20, 2019 (the date of enactment of the Further Consolidated Appropriations 
Act, Public Law 116-94, 133 Stat. 2534 (2019)), section 401(a)(9)(H) generally applies 
with respect to employees who die on or after January 1, 2022. 

(B) Earlier application if agreements terminate. Notwithstanding paragraph (b)(2)(ii)(A) 
of this section, section 401(a)(9)(H) applies to a plan maintained pursuant to one or 
more collective bargaining agreements with respect to employees who die in 2020 or 
2021 if— 

(1) The year in which the employee dies begins after the date on which the last of the 
collective bargaining agreements described in paragraph (b)(2)(ii)(A) of this section 
terminates (determined without regard to any extension thereof to which the parties 
agreed on or after December 20, 2019), and 

(2) Section 401(a)(9)(H) would apply with respect to the employee under the rules of 
paragraph (b)(2)(i) of this section. 

(C) Rules of application. For purposes of this paragraph (b)(2)(ii)— 

(1) A plan is treated as maintained pursuant to one or more collective bargaining 
agreements only if the plan constitutes a collectively bargained plan under the rules of 
§1.436-1(a)(5)(ii)(B), and 

(2) Any plan amendment made pursuant to a collective bargaining agreement that 
amends the plan solely to conform to the requirements of section 401(a)(9)(H) is not 
treated as a termination of the collective bargaining agreement. 

(iii) Applicability upon death of designated beneficiary—(A) In general. Except as 
otherwise provided in this paragraph (b)(2)(iii), if an employee who died before the 
effective date described in paragraph (b)(2)(i) or (ii) of this section (whichever applies 
to the plan) has only one designated beneficiary and that beneficiary dies on or after 
that effective date, then, upon the death of the designated beneficiary, section 
401(a)(9)(H) applies with respect to any beneficiary of the employee’s designated 
beneficiary. Section 401(b)(5) of Division O of the Further Consolidated Appropriations 
Act (known as the SECURE Act), provides that, if an employee dies before the effective 
date, then a designated beneficiary of an employee is treated as an eligible designated 
beneficiary. Accordingly, once the rules of section 401(a)(9)(H) apply with respect to the 
employee’s designated beneficiary, the rules of section 401(a)(9)(H)(iii) (requiring full 
distribution of the employee’s interest within 10 years after the death of an eligible 
designated beneficiary) apply upon the designated beneficiary’s death. 

(B) Employee with multiple designated beneficiaries. If an employee described in 
paragraph (b)(2)(iii)(A) of this section has more than one designated beneficiary, then 



 
 

whether section 401(a)(9)(H) applies is determined based on the date of death of the 
oldest of the employee’s designated beneficiaries. Thus, section 401(a)(9)(H) will apply 
upon the death of the oldest of the employee’s designated beneficiaries if that 
designated beneficiary is still alive on or after the effective date of section 401(a)(9)(H) 
for the plan as determined under the rules of paragraph (b)(2)(i) or (ii) of this section. 

(C) Surviving spouse of the employee dies before employee’s required beginning date. If 
an employee described in paragraph (b)(2)(iii)(A) of this section dies before the 
employee’s required beginning date and the employee’s surviving spouse is waiting to 
begin distributions until the year for which the employee would have been required to 
begin distributions pursuant to section 401(a)(9)(B)(iv), then, in applying the rules of this 
paragraph (b)(2)(iii), the surviving spouse is treated as the employee. Thus, for example, 
if an employee with a required beginning date of April 1, 2025, names the employee’s 
surviving spouse as the sole beneficiary of the employee’s interest in the plan, both the 
employee and the employee’s surviving spouse die before the effective date of section 
401(a)(9)(H) for the plan, and that spouse’s designated beneficiary dies on or after that 
effective date, then section 401(a)(9)(H) applies with respect to the surviving spouse’s 
designated beneficiary upon the death of that designated beneficiary. 

(iv) Qualified annuity exception—(A) In general. Section 401(a)(9)(H) does not apply to a 
commercial annuity (as defined in section 3405(e)(6))— 

(1) That is a binding annuity contract in effect as of December 20, 2019; 

(2) Under which payments satisfy the requirements of 26 CFR 1.401(a)(9)-1 through 
1.401(a)(9)-9 (revised as of April 1, 2020); and 

(3) That satisfies the irrevocability requirements of paragraph (b)(2)(iv)(B) of this 
section. 

(B) Irrevocability requirements applicable to annuity contract. A contract satisfies the 
requirements of this paragraph (b)(2)(iv)(B) if the employee has made an irrevocable 
election before December 20, 2019, as to the method and amount of annuity payments 
to the employee and any designated beneficiary. 

(3) Examples. The following examples illustrate the effective date requirements of this 
paragraph (b). 

(i) Example 1. Employer M maintains a defined contribution plan, Plan X. Employee A 
died in 2017, at the age of 68, and designated A’s 40-year-old non-disabled, non-
chronically ill son, B, as the sole beneficiary of A’s interest in Plan X. Pursuant to a plan 
provision in Plan X, B elected to take distributions over B’s life expectancy under section 
401(a)(9)(B)(iii). B dies in 2024, after the effective date of section 401(a)(9)(H). Because 
section 401(b)(5) of the SECURE Act treats B as an eligible designated beneficiary, the 
rules of section 401(a)(9)(H)(iii) apply to B’s beneficiaries. Therefore, A’s remaining 
interest in Plan X must be distributed by the end of 2034 (within 10 years of B’s death). 

(ii) Example 2. The facts are the same as in Example 1 in paragraph (b)(3)(i) of this 
section except that B died in 2019. Because A’s designated beneficiary died before the 



 
 

effective date of section 401 of the SECURE Act, the rules of section 401(a)(9)(H) do not 
apply to B’s beneficiaries. 

(iii) Example 3. The facts are the same as in Example 1 in paragraph (b)(3)(i) of this 
section except that, pursuant to a provision in Plan X, B elected the 5-year rule under 
section 401(a)(9)(B)(ii). Accordingly, A’s entire interest is required to be distributed by 
the end of 2022. Because A died before January 1, 2020, section 401(a)(9)(H) does not 
apply with respect to B. Therefore, section 401(a)(9)(H)(i)(I) does not extend B’s 
election to a 10-year period. Although B’s election requires A’s entire interest to be 
distributed by the end of 2022, the enactment of section 401(a)(9)(I)(iii)(II) (permitting 
disregard of 2020 when the 5-year period applies) permits distribution of A’s entire 
interest in the plan to be delayed until the end of 2023. 

(iv) Example 4. The facts are the same as in Example 1 in paragraph (b)(3)(i) of this 
section except that A designates a see-through trust that satisfies the requirements of 
§1.401(a)(9)-4(f)(2) as the sole beneficiary of A’s interest in Plan X. All of the trust 
beneficiaries are alive as of January 1, 2020. The oldest of the trust beneficiaries, C, 
dies in 2022. Because section 401(b)(5) of the SECURE Act treats C as an eligible 
designated beneficiary, the rules of section 401(a)(9)(H)(iii) apply to the other trust 
beneficiaries. Thus, if the death of the oldest beneficiary is not disregarded under the 
rules of §1.401(a)(9)-5(f)(2)(ii), A’s remaining interest in Plan X must be distributed by 
the end of 2032 (within 10 years of C’s death). 

(v) Example 5. The facts are the same as in Example 4 in paragraph (b)(3)(iv) of this 
section except that C dies in 2019. Because the oldest designated beneficiary died 
before January 1, 2020, the rules of section 401(a)(9)(H) do not apply to any of the other 
trust beneficiaries. 

(vi) Example 6. The facts are the same as in Example 1 in paragraph (b)(3)(i) of this 
section except that B elected to purchase an annuity that pays over B’s lifetime with a 
15-year certain period starting in the calendar year following the calendar year of A’s 
death. Because B died after the effective date of section 401(a)(9)(H), the rules of 
section 401(a)(9)(H)(iii) apply, and accordingly, the annuity may not provide 
distributions any later than the end of 2034. 

(c) Required and optional plan provisions—(1) Required provisions. In order to satisfy 
section 401(a)(9), a plan must include the provisions described in this paragraph (c)(1) 
reflecting section 401(a)(9). First, a plan generally must set forth the statutory rules of 
section 401(a)(9), including the incidental death benefit requirement in section 
401(a)(9)(G). Second, a plan must provide that distributions will be made in accordance 
with this section and §§1.401(a)(9)-2 through 1.401(a)(9)-9. A plan document also must 
provide that the provisions reflecting section 401(a)(9) override any distribution options 
in a plan inconsistent with section 401(a)(9). A plan also must include any other 
provisions reflecting section 401(a)(9) that are prescribed by the Commissioner in 
revenue rulings, notices, and other guidance published in the Internal Revenue Bulletin. 
See §601.601(d) of this chapter. 



 
 

(2) Optional provisions. A plan may also include optional provisions governing plan 
distributions that do not conflict with section 401(a)(9). For example, a defined benefit 
plan may include a provision described in §1.401(a)(9)-3(b)(4)(ii) (requiring that the 5-
year rule apply to an employee who has a designated beneficiary). Similarly, a defined 
contribution plan may provide for an election by an eligible designated beneficiary as 
described in §1.401(a)(9)-3(c)(5)(iii). 

(d) Regulatory effective date—This section and §§1.401(a)(9)-2 through 1.401(a)(9)-9 
apply for purposes of determining required minimum distributions for calendar years 
beginning on or after January 1, 2022. For earlier calendar years, the rules of 26 CFR 
1.401(a)(9)-1 through 1.401(a)(9)-9 (revised as of April 1, 2021) apply. 

§1.401(a)(9)-2 Distributions commencing during an employee’s lifetime. 

(a) Distributions commencing during an employee’s lifetime—(1) In general. In order to 
satisfy section 401(a)(9)(A), the entire interest of each employee must be distributed to 
the employee not later than the required beginning date, or must be distributed, 
beginning not later than the required beginning date, over the life of the employee or the 
joint lives of the employee and a designated beneficiary or over a period not extending 
beyond the life expectancy of the employee or the joint life and last survivor expectancy 
of the employee and the designated beneficiary. Under section 401(a)(9)(G), lifetime 
distributions must satisfy the incidental death benefit requirements of §1.401-1(b)(1). 

(2) Amount required to be distributed for a calendar year. The amount required to be 
distributed for each calendar year in order to satisfy section 401(a)(9)(A) and (G) 
generally depends on whether the amount to be distributed is from an individual 
account under a defined contribution plan or is an annuity payment from a defined 
benefit plan or under an annuity contract. For the method of determining the required 
minimum distribution in accordance with section 401(a)(9)(A) and (G) from an 
individual account under a defined contribution plan, see §1.401(a)(9)-5. For the method 
of determining the required minimum distribution in accordance with section 
401(a)(9)(A) and (G) in the case of annuity payments from a defined benefit plan or 
under an annuity contract, see §1.401(a)(9)-6. 

(3) Distributions commencing before required beginning date—(i) In general. Lifetime 
distributions made before the employee’s required beginning date for calendar years 
before the employee’s first distribution calendar year, as defined in §1.401(a)(9)-
5(a)(2)(ii), need not be made in accordance with section 401(a)(9). However, if 
distributions commence before the employee’s required beginning date under a 
particular distribution option (such as in the form of an annuity) and, under the terms of 
that distribution option, distributions to be made for the employee’s first distribution 
calendar year (or any subsequent calendar year) will fail to satisfy section 401(a)(9), 
then the distribution option fails to satisfy section 401(a)(9) at the time distributions 
commence. 

(ii) Date distributions are treated as having begun. Except as otherwise provided in 
paragraph (a)(3)(iii) of this section and §1.401(a)(9)-6(j), distributions to the employee 



 
 

are not treated as having begun in accordance with section 401(a)(9)(A)(ii) until the 
employee’s required beginning date, as determined in accordance with paragraph (b)(1), 
(2), or (3) of this section, whichever applies to the employee. The preceding sentence 
applies even if the employee has received distributions before the employee’s required 
beginning date (either pursuant to plan terms that require distributions to begin by an 
earlier date or pursuant to the employee’s election). Thus, even if payments have been 
made before the employee’s required beginning date, the rules of §1.401(a)(9)-3 will 
apply if the employee dies before that date. For example, if A is an employee who retires 
in 2023, the calendar year A attains age 71, and begins receiving installment 
distributions from a profit-sharing plan over a period not exceeding the joint life and last 
survivor expectancy of A and A’s spouse, benefits are not treated as having begun in 
accordance with section 401(a)(9)(A)(ii) until April 1, 2025 (the April 1 following the 
calendar year in which A attains age 72). Consequently, if A dies before April 1, 2025 
(A’s required beginning date), distributions after A’s death must be made in accordance 
with section 401(a)(9)(B)(ii) or (iii) and (iv) and §1.401(a)(9)-3 (addressing payments to 
beneficiaries in cases in which required distributions have not begun), and not section 
401(a)(9)(B)(i) (addressing payments to beneficiaries in cases in which required 
distributions have begun). This is the case without regard to whether, before A’s death, 
the plan distributed the minimum distribution for the first distribution calendar year (as 
defined in §1.401(a)(9)-5(a)(2)(ii)). 

(iii) Exception for uniform required beginning date. If a plan provides, in accordance with 
paragraph (b)(4) of this section, that the required beginning date for purposes of section 
401(a)(9) for all employees is April 1 of the calendar year following the calendar year 
described in paragraph (b)(1)(i) or (b)(2)(i)(A) of this section (whichever applies to the 
employee), without regard to whether the employee is a 5-percent owner, then an 
employee who dies on or after the required beginning date determined under the plan 
terms is treated as dying after distributions have begun in accordance with section 
401(a)(9)(A)(ii) (even if the employee dies before the April 1 following the calendar year 
in which the employee retires). 

(4) Distributions after death. Section 401(a)(9)(B)(i) provides that, if the distribution of 
the employee’s interest has begun in accordance with section 401(a)(9)(A)(ii), and the 
employee dies before the employee’s entire interest has been distributed to the 
employee, the remaining portion of the employee’s interest must be distributed at least 
as rapidly as under the distribution method being used under section 401(a)(9)(A)(ii) as 
of the date of the employee’s death. For the method of determining the required 
minimum distribution in accordance with section 401(a)(9)(B)(i) from an individual 
account under a defined contribution plan, see §1.401(a)(9)-5. In the case of annuity 
payments from a defined benefit plan or under an annuity contract, see §1.401(a)(9)-6. 

(b) Determination of required beginning date—(1) General rule. Except as otherwise 
provided in this paragraph (b), the employee’s required beginning date (within the 
meaning of section 401(a)(9)(C)) is April 1 of the calendar year following the later of— 

(i) The calendar year in which the employee attains age 72; and 



 
 

(ii) The calendar year in which the employee retires from employment with the employer 
maintaining the plan. 

(2) Employees born before July 1, 1949—(i) Prior law general rule. With respect to an 
employee who was born before July 1, 1949, except as otherwise provided in this 
paragraph (b), the employee’s required beginning date is April 1 of the calendar year 
following the later of— 

(A) The calendar year in which the employee attains age 70½; and 

(B) The calendar year in which the employee retires from employment with the employer 
maintaining the plan. 

(ii) Attainment of age 70½. An employee attains age 70½ as of the date six calendar 
months after the 70th anniversary of the employee’s birth. For example, if the date of 
birth of an employee who retired in 2013 was June 30, 1943, the 70th anniversary of the 
employee’s birth was June 30, 2013 and the employee attained age 70½ on December 
30, 2013. Consequently, the employee’s required beginning date was April 1, 2014. 
However, if the employee’s date of birth was July 1, 1943, the 70th anniversary of the 
employee’s birth was July 1, 2013. The employee attained age 70½ on January 1, 2014, 
and the employee’s required beginning date was April 1, 2015. 

(3) Required beginning date for 5-percent owner—(i) In general. In the case of an 
employee who was born on or after July 1, 1949, and who is a 5-percent owner, the 
employee’s required beginning date is April 1 of the calendar year following the calendar 
year described in paragraph (b)(1)(i) of this section. In the case of an employee who 
was born before July 1, 1949, and who is a 5-percent owner, the employee’s required 
beginning date is April 1 of the calendar year following the calendar year described in 
paragraph (b)(2)(i)(A) of this section. 

(ii) Definition of 5-percent owner. For purposes of section 401(a)(9), a 5-percent owner is 
an employee who is a 5-percent owner (as defined in section 416) with respect to the 
plan year ending in the calendar year described in paragraphs (b)(1)(i) or (b)(2)(i)(A) of 
this section, whichever applies to the employee. 

(iii) No applicability to governmental plan or church plan. This paragraph (b)(3) does not 
apply in the case of a governmental plan (within the meaning of section 414(d)) or a 
church plan (as described in §1.401(a)(9)-6(g)(3)). 

(4) Uniform required beginning date. A plan is permitted to provide that the required 
beginning date for purposes of section 401(a)(9) for all employees is April 1 of the 
calendar year following the calendar year described in paragraphs (b)(1)(i) or (b)(2)(i)(A) 
of this section (whichever applies to the employee), without regard to whether the 
employee is a 5-percent owner. 

§1.401(a)(9)-3 Death before required beginning date. 

(a) In general. Except as otherwise provided in §§1.401(a)(9)-2(a)(3) and 1.401(a)(9)-
6(j), if an employee dies before the employee’s required beginning date (and thus before 



 
 

distributions are treated as having begun in accordance with section 401(a)(9)(A)(ii)), 
then— 

(1) In the case of a defined benefit plan, distributions are required to be made in 
accordance with paragraph (b) of this section, and 

(2) In the case of a defined contribution plan, distributions are required to be made in 
accordance with paragraph (c) of this section. 

(b) Distribution requirements in the case of a defined benefit plan—(1) In 
general. Distributions from a defined benefit plan are made in accordance with this 
paragraph (b) if the distributions satisfy either paragraph (b)(2) or (3) of this section, 
whichever applies with respect to the employee. The determination of whether 
paragraph (b)(2) or (3) of this section applies is made in accordance with paragraph 
(b)(4) of this section. 

(2) 5-year rule. Except as otherwise provided in §1.401(a)(9)-6(j) (relating to defined 
benefit plans subject to limitations under section 436), distributions satisfy this 
paragraph (b)(2) if the employee’s entire interest is distributed by the end of the 
calendar year that includes the fifth anniversary of the date of the employee’s death. For 
example, if an employee dies on any day in 2022, then in order to satisfy the 5-year rule 
in section 401(a)(9)(B)(ii), the entire interest generally must be distributed by the end of 
2027. 

(3) Annuity payments. Distributions satisfy this paragraph (b)(3) if annuity payments 
that satisfy the requirements of §1.401(a)(9)-6 commence no later than the end of the 
calendar year following the calendar year in which the employee died, except as 
provided in paragraph (d) of this section (permitting a surviving spouse to delay the 
commencement of distributions). 

(4) Determination of which rule applies—(i) No plan provision. If a defined benefit plan 
does not provide for an optional provision described in paragraph (b)(4)(ii) or (b)(4)(iii) 
of this section specifying the method of distribution after the death of an employee, 
then distributions must be made as follows— 

(A) If the employee has no designated beneficiary, as determined under §1.401(a)(9)-4, 
distributions must satisfy paragraph (b)(2) of this section; and 

(B) If the employee has a designated beneficiary, distributions must satisfy paragraph 
(b)(3) of this section. 

(ii) Optional plan provisions. A defined benefit plan will not fail to satisfy section 
401(a)(9) merely because it includes a provision specifying that the 5-year rule in 
paragraph (b)(2) of this section (rather than the annuity payment rule in paragraph 
(b)(3) of this section) will apply with respect to some or all of the employees who have a 
designated beneficiary. Further, a plan need not have the same method of distribution 
for the benefits of all employees in order to satisfy section 401(a)(9). 



 
 

(iii) Elections. A defined benefit plan may include a provision, applicable to an employee 
who dies before the employee’s required beginning date and who has a designated 
beneficiary, that permits the employee (or designated beneficiary) to elect whether the 
5-year rule in paragraph (b)(2) of this section or the annuity payment rule in paragraph 
(b)(3) of this section applies. If a plan provides for this type of an election, then— 

(A) The plan must specify the method of distribution that applies if neither the employee 
nor the designated beneficiary makes the election; 

(B) The election must be made no later than the end of the earlier of the calendar year 
by which distributions must be made in order to satisfy paragraph (b)(2) of this section 
and the calendar year in which distributions would be required to begin in order to 
satisfy the requirements of paragraph (b)(3) of this section or, if applicable, paragraph 
(d) of this section; and 

(C) As of the last date the election may be made, the election must be irrevocable with 
respect to the beneficiary (and all subsequent beneficiaries) and must apply to all 
subsequent calendar years. 

(c) Distributions in the case of a defined contribution plan—(1) In general. The 
requirements of this paragraph are satisfied if distributions are made in accordance 
with paragraph (c)(2), (3), or (4) of this section, whichever applies with respect to the 
employee. The determination of whether paragraph (c)(2), (3), or (4) of this section 
applies is made in accordance with paragraph (c)(5) of this section. 

(2) 5-year rule. Distributions satisfy this paragraph (c)(2) if the employee’s entire interest 
is distributed by the end of the calendar year that includes the fifth anniversary of the 
date of the employee’s death. For example, if an employee dies on any day in 2022, the 
entire interest must be distributed by the end of 2027 in order to satisfy the 5-year rule 
in section 401(a)(9)(B)(ii). For purposes of this paragraph (c)(2), if an employee died 
before January 1, 2020, then the 2020 calendar year is disregarded when determining 
the calendar year that includes the fifth anniversary of the date of the employee’s death. 

(3) 10-year rule. Distributions satisfy this paragraph (c)(3) if the employee’s entire 
interest is distributed by the end of the calendar year that includes the tenth anniversary 
of the date of the employee’s death. For example, if an employee dies on any day in 
2021, the entire interest must be distributed by the end of 2031 in order to satisfy the 5-
year rule in section 401(a)(9)(B)(ii), as extended to 10 years by section 401(a)(9)(H)(i). 

(4) Life expectancy payments. Distributions satisfy this paragraph (c)(4) if distributions 
that satisfy the requirements of §1.401(a)(9)-5 commence on or before the end of the 
calendar year following the calendar year in which the employee died, except as 
provided in paragraph (d) of this section (permitting a surviving spouse to delay the 
commencement of distributions). 

(5) Determination of which rule applies—(i) No plan provision. If a defined contribution 
plan does not include an optional provision described in paragraph (c)(5)(ii) or (c)(5)(iii) 



 
 

of this section specifying the method of distribution after the death of an employee, 
distributions must be made as follows— 

(A) If the employee does not have a designated beneficiary, as determined under 
§1.401(a)(9)-4, distributions must satisfy the 5-year rule described in paragraph (c)(2) 
of this section; 

(B) If the employee dies on or after the effective date of section 401(a)(9)(H) (as 
determined in §1.401(a)(9)-1(b)(2)(i) or (ii), whichever applies to the plan) and has a 
designated beneficiary who is not an eligible designated beneficiary, as determined 
under §1.401(a)(9)-4(e), distributions must satisfy the 10-year rule described in 
paragraph (c)(3) of this section; and 

(C) If the employee has an eligible designated beneficiary, distributions must satisfy the 
life expectancy rule described in paragraph (c)(4) of this section. 

(ii) Optional plan provisions. A defined contribution plan will not fail to satisfy section 
401(a)(9) merely because it includes a provision specifying that the 10-year rule 
described in paragraph (c)(3) of this section (rather than the life expectancy rule 
described in paragraph (c)(4) of this section) will apply with respect to some or all of 
the employees who have an eligible designated beneficiary. Further, a plan need not 
have the same method of distribution for the benefits of all employees in order to 
satisfy section 401(a)(9). 

(iii) Elections. A defined contribution plan may include a provision, applicable to an 
employee who dies before the employee’s required beginning date and who has an 
eligible designated beneficiary, that permits the employee (or eligible designated 
beneficiary) to elect whether the 10-year rule in paragraph (c)(3) of this section or the 
life expectancy rule in paragraph (c)(4) of this section applies. If a plan provides for this 
type of election, then— 

(A) The plan must specify the method of distribution that applies if neither the employee 
nor the designated beneficiary makes the election; 

(B) The election must be made no later than end of the earlier of the calendar year by 
which distributions must be made in order to satisfy paragraph (c)(3) of this section and 
the calendar year in which distributions would be required to begin in order to satisfy the 
requirements of paragraph (c)(4) of this section or, if applicable, paragraph (d) of this 
section; and 

(C) As of the last date the election may be made, the election must be irrevocable with 
respect to the beneficiary (and all subsequent beneficiaries) and must apply to all 
subsequent calendar years. 

(d) Permitted delay for surviving spouse beneficiaries. If the employee’s surviving spouse 
is the employee’s sole beneficiary, then the commencement of distributions under 
paragraph (b)(3) or (c)(4) of this section may be delayed until the end of the calendar 
year in which the employee would have attained age 72 (or the calendar year in which 



 
 

the employee would have attained age 70½ in the case of an employee born before July 
1, 1949). 

(e) Distributions that commence after surviving spouse’s death—(1) In general. If the 
employee’s surviving spouse is the employee’s sole beneficiary and dies after the 
employee, but before distributions have commenced under paragraph (d) of this 
section, then the 5-year rule in paragraph (b)(2) or (c)(2) of this section, the 10-year rule 
in paragraph (c)(3) of this section, and the annuity payment rules in paragraph (b)(3) of 
this section or the life expectancy rules in paragraph (c)(4) of this section are to be 
applied as if the surviving spouse were the employee. For this purpose, the date of 
death of the surviving spouse is substituted for the date of death of the employee. 

(2) Remarriage of surviving spouse. If the delayed commencement in paragraph (d) of 
this section applies to the surviving spouse of the employee and the surviving spouse 
remarries but dies before distributions have begun, then the rules in paragraph (d) of 
this section are not available to the surviving spouse of the deceased employee’s 
surviving spouse. 

(3) When distributions are treated as having begun to surviving spouse. For purposes of 
section 401(a)(9)(B)(iv)(II), distributions are considered to have begun to the surviving 
spouse of an employee on the date, determined in accordance with paragraph (d) of 
this section, on which distributions are required to commence to the surviving spouse 
without regard to whether payments have actually been made before that date. 
However, see §1.401(a)(9)-6(l) for an exception to this rule in the case of an annuity that 
commences early. 

§1.401(a)(9)-4 Determination of the designated beneficiary. 

(a) Beneficiary designated under the plan—(1) In general. This section provides rules for 
purposes of determining the designated beneficiary under section 401(a)(9). For this 
purpose, a designated beneficiary is an individual who is a beneficiary designated under 
the plan. 

(2) Entitlement to employee’s interest in the plan. A beneficiary designated under the 
plan is a person who is entitled to a portion of an employee’s benefit, contingent on the 
employee’s death or another specified event. The determination of whether a 
beneficiary designated under the plan is taken into account for purposes of section 
401(a)(9) is made in accordance with paragraph (c) of this section or, if applicable, 
paragraph (d) of this section. 

(3) Specificity of beneficiary designation. A beneficiary need not be specified by name in 
the plan or by the employee to the plan in order for the beneficiary to be designated 
under the plan, provided that the person who is to be the beneficiary is identifiable 
pursuant to the designation. For example, a designation of the employee’s children as 
beneficiaries of equal shares of the employee’s interest in the plan is treated as a 
designation of beneficiaries under the plan even if the children are not specified by 
name. The fact that an employee’s interest under the plan passes to a certain person 



 
 

under a will or otherwise under applicable state law does not make that person a 
beneficiary designated under the plan absent a designation under the plan. 

(4) Affirmative and default elections of designated beneficiary. A beneficiary designated 
under the plan may be designated by a default election under the terms of the plan or, if 
the plan so provides, by an affirmative election of the employee (or the employee’s 
surviving spouse). The choice of beneficiary is subject to the requirements of sections 
401(a)(11), 414(p), and 417. See §§1.401(a)(9)-8(d) and (e) for rules that apply to 
qualified domestic relations orders. 

(b) Designated beneficiary must be an individual. A person that is not an individual, such 
as the employee’s estate, is not a designated beneficiary. If a person other than an 
individual is a beneficiary designated under the plan, the employee will be treated as 
having no designated beneficiary, even if individuals are also designated as 
beneficiaries. However, see paragraph (f)(1) and (3) of this section for a rule under 
which certain beneficiaries of a see-through trust that is designated as the employee’s 
beneficiary under the plan are treated as the employee’s beneficiaries under the plan 
rather than the trust. In addition, the rules of this paragraph (b) do not apply to the 
extent separate account treatment applies in accordance with §1.401(a)(9)-8(a). 

(c) Rules for determining beneficiaries—(1) Time period for determining the 
beneficiary. Except as provided in paragraphs (d) and (f) of this section and 
§1.401(a)(9)-6(b)(2)(i), a person is a beneficiary taken into account for purposes of 
section 401(a)(9) if that person is a beneficiary designated under the plan as of the date 
of the employee’s death and none of the events described in paragraph (c)(2) of this 
section has occurred with respect to that person by September 30 of the calendar year 
following the calendar year of the employee’s death. 

(2) Circumstances under which a beneficiary is disregarded as a beneficiary of the 
employee. With respect to a beneficiary who was designated as a beneficiary under the 
plan as of the date of the employee’s death (including an individual who is treated as 
having been designated as a beneficiary pursuant to paragraph (f) of this section), if any 
of the following events occurs by September 30 of the calendar year following the 
calendar year of the employee’s death, then that beneficiary is not treated as a 
beneficiary— 

(i) The beneficiary predeceases the employee; 

(ii) The beneficiary is treated as having predeceased the employee pursuant to a 
simultaneous death provision under applicable State law or pursuant to a qualified 
disclaimer satisfying section 2518 that applies to the entire interest to which the 
beneficiary is entitled; or 

(iii) The beneficiary receives the entire benefit to which the beneficiary is entitled. 

(3) Examples. The following examples illustrate the rules of this paragraph (c). 

(i) Example 1. Employer M maintains a defined contribution plan, Plan X. Employee A 
dies in 2022 having designated A’s three children—B, C, and D—as beneficiaries, each 



 
 

with a one-third share of A’s interest in Plan X. B executes a disclaimer within 9 months 
of A’s death and the disclaimer satisfies the other requirements of a qualified 
disclaimer under section 2518. Pursuant to the qualified disclaimer, B is disregarded as 
a beneficiary. 

(ii) Example 2. The facts are the same as in Example 1 in paragraph (c)(3)(i) of this 
section except that B does not execute a disclaimer until 10 months after A’s death. 
Even if the disclaimer is executed by September 30 of the calendar year following the 
calendar year of A’s death, the disclaimer is not a qualified disclaimer (because B does 
not meet the 9-month requirement of section 2518) and B remains a designated 
beneficiary of A. 

(iii) Example 3. The facts are the same as in Example 1 in paragraph (c)(3)(i) of this 
section except that, in exchange for B’s disclaimer of the one-third share of A’s interest 
in Plan X, C transfers C’s interest in real property to B. Because B has received 
consideration for B’s disclaimer of the one-third share, it is not a qualified disclaimer 
under section 2518 and B remains a designated beneficiary. 

(iv) Example 4. The facts are the same as in Example 1 in paragraph (c)(3)(i) of this 
section except that Charity E (an organization exempt from taxation under section 
501(c)(3)) also is a beneficiary designated under the plan as of the date of A’s death, 
with B, C, D, and Charity E each having a one-fourth share of A’s interest in Plan X. Plan 
X distributes Charity E’s one-fourth share of A’s interest in the plan by September 30 of 
the calendar year following the calendar year of A’s death. Accordingly, Charity E is 
disregarded as A’s beneficiary, and B, C, and D are treated as A’s designated 
beneficiaries. 

(v) Example 5. The facts are the same as in Example 1 in paragraph (c)(3)(i) of this 
section except that A’s spouse, F, also is a beneficiary designated under the plan. A and 
F were residents of State Z so that State Z law applies. The laws of State Z include a 
simultaneous death provision under which two individuals who die within a 120-hour 
period of one another are treated as predeceasing each other. F dies four hours after A 
and under the laws of State Z, F is treated as predeceasing A. Because, under applicable 
State law, F is treated as predeceasing A, F is disregarded as a beneficiary of A. 

(vi) Example 6. The facts are the same as in Example 1 in paragraph (c)(3)(i) of this 
section except that B, who was alive as of the date of A’s death, dies before September 
30 of the calendar year following the calendar year of A’s death. Prior to B’s death, none 
of the events described in paragraph (c)(2) of this section occurred with respect to B. 
Accordingly, B is still a beneficiary taken into account for purposes of section 401(a)(9) 
regardless of the identity of B’s successor beneficiaries. 

(d) Application of beneficiary designation rules to surviving spouse. This paragraph (d) 
applies in the case of distributions to which §1.401(a)(9)-3(e) applies (because the 
employee’s spouse is the employee’s sole beneficiary as of September 30 of the 
calendar year following the calendar year of the employee’s death, and the surviving 
spouse dies before distributions to the spouse have begun). If this paragraph (d) 



 
 

applies, then the determination of whether a person is a beneficiary of the surviving 
spouse is made using the rules of paragraph (c) of this section, except that the date of 
the surviving spouse’s death is substituted for the date of the employee’s death. Thus, a 
person is a beneficiary if that person is a beneficiary designated under the plan as of the 
date of the surviving spouse’s death and remains a beneficiary as of September 30 of 
the calendar year following the calendar year of the surviving spouse’s death. 

(e) Eligible designated beneficiaries—(1) In general. A designated beneficiary of the 
employee is an eligible designated beneficiary if, at the time of the employee’s death, 
the designated beneficiary is— 

(i) The surviving spouse of the employee; 

(ii) A child of the employee who has not reached the age of majority within the meaning 
of paragraph (e)(3) of this section; 

(iii) Disabled within the meaning of paragraph (e)(4) of this section; 

(iv) Chronically ill within the meaning of paragraph (e)(5) of this section; 

(v) Not more than 10 years younger than the employee as determined under paragraph 
(e)(6) of this section; or 

(vi) A designated beneficiary of an employee if the employee died before the effective 
date of section 401(a)(9)(H) described in §1.401(a)(9)-1(b)(2)(i) and (ii), whichever 
applies to the plan. 

(2) Multiple designated beneficiaries—(i) In general. Except as provided in paragraphs 
(e)(2)(ii) of this section (providing a special rule for children), (g)(3)(ii) of this section 
(relating to applicable multi-beneficiary trusts), and §1.401(a)(9)-8(a) (relating to 
separate account treatment), if the employee has more than one designated beneficiary, 
and at least one of those beneficiaries is not an eligible designated beneficiary as 
determined in accordance with paragraph (e)(1) of this section, then the employee is 
treated as not having an eligible designated beneficiary. 

(ii) Special rule for children. If any of the employee’s designated beneficiaries is an 
eligible designated beneficiary because the beneficiary is the child of the employee who 
had not reached the age of majority at the time of the employee’s death, then the 
employee is treated as having an eligible designated beneficiary even if the employee 
has other designated beneficiaries who are not eligible designated beneficiaries. 

(3) Determination of age of majority. An individual reaches the age of majority on the 
individual’s 21st birthday. 

(4) Disabled individual—(i) In general. Subject to the documentation requirements of 
paragraph (e)(7) of this section, an individual is disabled if, as of the date of the 
employee’s death, the individual is described in paragraph (e)(4)(ii) or (iii) of this 
section, or paragraph (e)(4)(iv) of this section applies. 



 
 

(ii) Disability defined for individual who is age 18 or older. An individual who, as of the 
date of the employee’s death, is age 18 or older is disabled if, as of that date, the 
individual is unable to engage in any substantial gainful activity by reason of any 
medically determinable physical or mental impairment that can be expected to result in 
death or to be of long-continued and indefinite duration. 

(iii) Disability defined for individual who is not age 18 or older. An individual who, as of 
the date of the employee’s death, is not age 18 or older is disabled if, as of that date, 
that individual has a medically determinable physical or mental impairment that results 
in marked and severe functional limitations and that can be expected to result in death 
or to be of long-continued and indefinite duration. 

(iv) Use of social security disability determination. If the Commissioner of Social Security 
has determined that, as of the date of the employee’s death, an individual is disabled 
within the meaning of 42 U.S.C. 1382c(a)(3), then that individual will be deemed to be 
disabled within the meaning of this paragraph (e)(4). 

(5) Chronically ill individual. An individual is chronically ill if the individual is chronically ill 
within the definition of section 7702B(c)(2) and satisfies the documentation 
requirements of paragraph (e)(7) of this paragraph. However, for purposes of the 
preceding sentence, an individual will be treated as chronically ill under section 
7702B(c)(2)(A)(i) only if there is a certification from a licensed health care practitioner 
(as that term is defined in section 7702B(c)(4)) that, as of the date of the certification, 
the individual is unable to perform (without substantial assistance from another 
individual) at least 2 activities of daily living for an indefinite period which is reasonably 
expected to be lengthy in nature (and not merely for 90 days). 

(6) Individual not more than 10 years younger than the employee. Whether a designated 
beneficiary is not more than 10 years younger than the employee is determined based 
on the dates of birth of the employee and the beneficiary. Thus, for example, if an 
employee’s date of birth is October 1, 1953, then the employee’s beneficiary is not more 
than 10 years younger than the employee if the beneficiary was born on or before 
October 1, 1963. 

(7) Documentation requirements for disabled or chronically ill individuals. This paragraph 
(e)(7) is satisfied with respect to an individual described in paragraph (e)(1)(iii) or (iv) of 
this section if documentation of the disability or chronic illness described in paragraph 
(e)(4) or (5) of this section, respectively, is provided to the plan administrator no later 
than October 31 of the calendar year following the calendar year of the employee’s 
death. For individuals described in paragraph (e)(1)(iv) of this section, the 
documentation must include a certification from a licensed health care practitioner (as 
that term is defined in section 7702B(c)(4)). 

(8) Applicability of definition of eligible designated beneficiary to beneficiary of surviving 
spouse. In a case to which §1.401(a)(9)-3(d) applies (generally involving distributions 
after a surviving spouse’s death), a designated beneficiary of the employee’s surviving 
spouse is an eligible designated beneficiary provided that designated beneficiary would 



 
 

be an eligible designated beneficiary described in paragraph (e)(1) of this section if that 
paragraph were to be applied by substituting the surviving spouse for the employee. 

(9) Examples. The following examples illustrate the rules of this paragraph (e). 

(i) Example 1. Employer M maintains a defined contribution plan, Plan X. Employee A 
designates A’s child, B, as the sole beneficiary of A’s interest in Plan X. B will not reach 
the age of majority until 2024. A dies in 2022, after A’s required beginning date. As of 
the date of A’s death, B is disabled within the meaning of paragraph (e)(4) of this 
section, and the documentation requirements of paragraph (e)(7) of this section are 
timely satisfied with respect to B. Due to B’s disability, B remains an eligible designated 
beneficiary even after reaching the age of majority in 2024, and Plan X is not required to 
distribute A’s remaining interest in the plan by the end of 2034 pursuant to the rules of 
§1.401(a)(9)-5(e)(4), but instead may continue life expectancy payments to B during B’s 
lifetime. 

(ii) Example 2. The facts are the same as in Example 1 in paragraph (e)(9)(i) of this 
section except that the documentation requirements of paragraph (e)(7) of this section 
are not timely satisfied with respect to B. B ceases to be an eligible designated 
beneficiary upon reaching the age of majority in 2024, and Plan X is required to 
distribute A’s remaining interest in the plan by the end of 2034 pursuant to the rules of 
§1.401(a)(9)-5(e)(4). 

(iii) Example 3. The facts are the same as in Example 1 in paragraph (e)(9)(i) of this 
section except that B becomes disabled in 2023 (after A’s death in 2022). Because B 
was not disabled as of the date of A’s death, B ceases to be an eligible designated 
beneficiary upon reaching the age of majority in 2024, and Plan X is required to 
distribute A’s remaining interest in the plan by the end of 2034 pursuant to the rules of 
§1.401(a)(9)-5(e)(4). 

(f) Special rules for trusts—(1) Look-through of trust to determine designated 
beneficiaries—(i) In general. If the requirements of paragraph (f)(2) of this section are 
met with respect to a trust that is designated as the beneficiary of an employee under a 
plan, then certain beneficiaries of the trust that are described in paragraph (f)(3) of this 
section (and not the trust itself) are treated as having been designated as beneficiaries 
of the employee under the plan, provided that those beneficiaries are not disregarded 
under paragraph (c)(2) of this section. A trust described in the preceding sentence is 
referred to as a see-through trust. 

(ii) Types of trusts. The determination of which beneficiaries of a see-through trust are 
treated as having been designated as beneficiaries of the employee under the plan 
depends on whether the see-through trust is a conduit trust or an accumulation trust. 
For this purpose— 

(A) The term conduit trust means a see-through trust, the terms of which provide that, 
with respect to the deceased employee’s interest in the plan, all distributions will, upon 
receipt by the trustee, be paid directly to, or for the benefit of, specified beneficiaries; 
and 



 
 

(B) The term accumulation trust means any see-through trust that is not a conduit trust. 

(2) Trust requirements. The requirements of this paragraph (f)(2) are met if, during any 
period for which required minimum distributions are being determined by treating the 
beneficiaries of the trust as having been designated as beneficiaries of the employee 
under the plan, the following requirements are met— 

(i) The trust is a valid trust under state law or would be but for the fact that there is no 
corpus. 

(ii) The trust is irrevocable or will, by its terms, become irrevocable upon the death of the 
employee. 

(iii) The beneficiaries of the trust who are beneficiaries with respect to the trust’s 
interest in the employee’s interest in the plan are identifiable (within the meaning of 
paragraph (f)(5) of this section) from the trust instrument. 

(iv) The documentation requirements in paragraph (h) of this section have been 
satisfied. 

(3) Trust beneficiaries treated as beneficiaries of the employee—(i) In general. Subject to 
the rules of paragraphs (f)(3)(ii) and (iii) of this section, the following beneficiaries of a 
see-through trust are treated as having been designated as beneficiaries of the 
employee under the plan— 

(A) Any beneficiary who could receive amounts in the trust representing the employee’s 
interest in the plan that are neither contingent upon, nor delayed until, the death of 
another trust beneficiary who did not predecease (and is not treated as having 
predeceased) the employee; and 

(B) Any beneficiary of an accumulation trust that could receive amounts in the trust 
representing the employee’s interest in the plan that were not distributed to 
beneficiaries described in paragraph (f)(3)(i)(A) of this section. 

(ii) Certain trust beneficiaries disregarded—(A) Entitlement conditioned on death of 
secondary beneficiary. Any beneficiary of an accumulation trust who could receive 
amounts from the trust that represent the employee’s interest in the plan solely because 
of the death of another beneficiary described in paragraph (f)(3)(i)(B) of this section is 
not treated as having been designated as a beneficiary of the employee under the plan. 
The preceding sentence does not apply if the other beneficiary described in paragraph 
(f)(3)(i)(B) of this section— 

(1) Predeceased (or is treated as having predeceased) the employee; or 

(2) Also is described in paragraph (f)(3)(i)(A) of this section. 

(B) Entitlement conditioned on death of young individual. If any beneficiary of a see-
through trust is an individual who is treated as a beneficiary of the employee under 
paragraph (f)(3)(i)(A) of this section, and the terms of the trust require full distribution 
of amounts in the trust representing the employee’s interest in the plan to that individual 



 
 

by the later of the end of the calendar year following the calendar year of the employee’s 
death and the end of the tenth calendar year following the calendar year in which that 
individual attains the age of majority (within the meaning of paragraph (e)(3) of this 
section), then any other beneficiary of the trust who could receive amounts in the trust 
representing the employee’s interest in the plan if that individual dies before full 
distribution to that individual is made is not treated as having been designated as a 
beneficiary of the employee under the plan. The preceding sentence does not apply if 
the beneficiary who could receive amounts in the trust conditioned on the death of that 
individual also is described in paragraph (f)(3)(i)(A) of this section. 

(iii) Certain accumulations disregarded. For purposes of this paragraph (f)(3), a trust will 
not fail to be treated as a conduit trust merely because the trust terms requiring the 
direct payment of amounts received from the plan do not apply after the death of all of 
the beneficiaries described in paragraph (f)(3)(i)(A) of this section. 

(4) Multiple trust arrangements. If a beneficiary of a see-through trust is another trust, 
the beneficiaries of the second trust will be treated as beneficiaries of the first trust, 
provided that the requirements of paragraph (f)(2) of this section are satisfied with 
respect to the second trust. In that case, the beneficiaries of the second trust are 
treated as having been designated as beneficiaries of the employee under the plan. 

(5) Identifiability of trust beneficiaries—(i) In general. Except as otherwise provided in 
this paragraph (f)(5), trust beneficiaries described in paragraph (f)(3) of this section are 
identifiable if it is possible to identify each person eligible to receive a portion of the 
employee’s interest in the plan through the trust. For this purpose, the specificity 
requirements of paragraph (a)(3) of this section apply. 

(ii) Power of appointment—(A) Exercise or release of power of appointment by September 
30. A trust does not fail to satisfy the identifiability requirements of this paragraph (f)(5) 
merely because an individual (powerholder) has the power to appoint a portion of the 
employee’s interest to one or more beneficiaries that are not identifiable within the 
meaning of paragraph (f)(5)(i) of this section. If the power of appointment is exercised 
in favor of one or more identifiable beneficiaries by September 30 of the calendar year 
following the calendar year of the employee’s death, then those identifiable 
beneficiaries are treated as beneficiaries designated under the plan. The preceding 
sentence also applies if, by that September 30, in lieu of exercising the power of 
appointment, the powerholder restricts it so that the power can be exercised at a later 
time in favor of only two or more identifiable beneficiaries (in which case, those 
identified beneficiaries are treated as beneficiaries designated under the plan). 
However, if, by that September 30, the power of appointment is not exercised (or 
restricted) in favor of one or more beneficiaries that are identifiable within the meaning 
of paragraph (f)(5)(i) of this section, then each taker in default (that is, any person that 
is entitled to the portion that represents the employee’s interest in the plan subject to 
the power of appointment in the absence of the powerholder exercising the power) is 
treated as a beneficiary designated under the plan. 



 
 

(B) Exercise of power of appointment after September 30 of the calendar year following 
the calendar year of the employee’s death. If an individual has a power of appointment to 
appoint a portion of the employee’s interest to one or more beneficiaries and the 
individual exercises the power of appointment after September 30 of the calendar year 
following the calendar year of the employee’s death, then the rules of paragraph 
(f)(5)(iv) of this section apply with respect to any trust beneficiary that is added 
pursuant to the exercise of the power of appointment. 

(iii) Modification of trust terms—(A) State law will not cause trust to fail to satisfy 
identifiability requirement. A trust will not fail to satisfy the identifiability requirements of 
this paragraph (f)(5) merely because the trust is subject to state law that permits the 
trust terms to be modified after the death of the employee (such as through a court 
reformation or a permitted decanting) and thus, permits changing the beneficiaries of 
the trust. 

(B) Modification of trust to remove trust beneficiaries. A trust beneficiary described in 
paragraph (f)(3) of this section may be removed pursuant to a modification of trust 
terms (such as through a court reformation or a permitted decanting) by September 30 
of the calendar year following the calendar year of the employee’s death, in which case 
that person is disregarded in determining the employee’s designated beneficiary. 

(C) Modification of trust to add trust beneficiaries. A trust beneficiary described in 
paragraph (f)(3) of this section may be added through a modification of trust terms 
(such as through a court reformation or a permitted decanting). If the beneficiary is 
added on or before September 30 of the calendar year following the calendar year of the 
employee’s death, paragraph (c) of this section will apply taking into account the 
beneficiary that was added. If the beneficiary is added after that September 30, then the 
rules of paragraph (f)(5)(iv) of this section will apply with respect to the beneficiary that 
is added. 

(iv) Addition of beneficiary after September 30. If, after September 30 of the calendar 
year following the calendar year of the employee’s death, a trust beneficiary described 
in paragraph (f)(3) of this section is added as a trust beneficiary (whether through the 
exercise of a power of appointment, the modification of trust terms, or otherwise), 
then— 

(A) The addition of the beneficiary will not cause the trust to fail to satisfy the 
identifiability requirements of this paragraph (f)(5); 

(B) Beginning in the calendar year after the calendar year in which the new trust 
beneficiary was added, the rules of §1.401(a)(9)-5(f)(1) will apply taking into account 
the new beneficiary and all of the beneficiaries of the trust that were treated as 
beneficiaries of the employee before the addition of the new beneficiary; and 

(C) Subject to paragraph (f)(5)(v) of this section, the rules of paragraphs (b) and (e)(2) 
of this section and §1.401(a)(9)-5(f)(2) will apply taking into account the new 
beneficiary and all of the beneficiaries of the trust that were treated as beneficiaries of 
the employee before the addition of the new beneficiary. 



 
 

(v) Delay in full distribution requirement. This paragraph (f)(5)(v) provides a special rule 
that applies if a full distribution of the employee’s entire interest in the plan is not 
required in a calendar year pursuant to §1.401(a)(9)-5(e), but a beneficiary is added in 
that calendar year. In that case, if, taking into account the added beneficiary pursuant to 
paragraph (f)(5)(iv)(C) of this section, a full distribution of the employee’s entire interest 
in the plan would have been required in that calendar year or an earlier calendar year, 
then a full distribution of the employee’s entire interest in the plan will not be required 
until the end of the calendar year after the calendar year in which the beneficiary is 
added. For example, if life expectancy payments are being made to an eligible 
designated beneficiary and, more than 10 years after the employee’s death, a 
beneficiary is added who is not an eligible designated beneficiary as described in 
paragraph (e) of this section, then the employee is treated as not having an eligible 
designated beneficiary for purposes of §1.401(a)(9)-5(e)(2) (so that a full distribution of 
the employee’s entire interest in the plan would have been required within 10 years of 
the employee’s death). However, pursuant to this paragraph (f)(5)(v), the full distribution 
of the employee’s entire interest in the plan is not required until the end of the calendar 
year following the calendar year in which the new trust beneficiary was added. 

(6) Examples. The following examples illustrate the see-through trust rules of this 
paragraph (f). 

(i) Example 1—(A) Facts. Employer L maintains a defined contribution plan, Plan W. 
Unmarried Employee C died in 2022 at age 30. Prior to C’s death, C named a 
testamentary trust (Trust T) that satisfies the requirements of paragraph (f)(2) of this 
section, as the beneficiary of C’s interest in Plan W. The terms of Trust T require that all 
distributions received from Plan W, upon receipt by the trustee, be paid directly to D, C’s 
sibling, who is 5 years older than C. The terms of Trust T also provide that, if D dies 
before C’s entire account balance has been distributed to D, E, will be the beneficiary of 
C’s remaining account balance. 

(B) Analysis. Pursuant to paragraph (f)(1)(ii)(A) of this section, Trust T is a conduit trust. 
Because Trust T is a conduit trust (meaning the residual beneficiary rule in paragraph 
(f)(3)(i)(B) of this section does not apply) and because E is only entitled to any portion 
of C’s account if D dies before the entire account has been distributed, E is disregarded 
in determining C’s designated beneficiary. Because D is an eligible designated 
beneficiary, D may use the life expectancy rule of §1.401(a)(9)-3(c)(4). Accordingly, 
even if D dies before C’s entire interest in Plan W is distributed to Trust T, D’s life 
expectancy continues to be used to determine the applicable denominator. Note, 
however, that because §1.401(a)(9)-5(e) applies in this situation, a distribution of C’s 
entire interest in Plan W will be required no later than 10 years after the calendar year in 
which D dies. 

(ii) Example 2—(A) Facts related to plan and beneficiary. Employer M maintains a defined 
contribution plan, Plan X. Employee A, an employee of M, died in 2022 at the age of 55, 
survived by Spouse B, who was 50 years old. A’s account balance in Plan X is invested 
only in productive assets and was includible in A’s gross estate under section 2039. A 



 
 

named a testamentary trust (Trust P) as the beneficiary of all amounts payable from A’s 
account in Plan X after A’s death. Trust P satisfies the see-through trust requirements 
of paragraph (f)(2) of this section. 

(B) Facts related to trust. Under the terms of Trust P, all trust income is payable annually 
to B, and no one has the power to appoint Trust P principal to any person other than B. 
A’s sibling, who is less than 10 years younger than A (and thus is an eligible designated 
beneficiary) and is younger than B, is the sole residual beneficiary of Trust P. Also, 
under the terms of Trust P, if A’s sibling predeceases B, then, upon B’s death, all Trust P 
principal is distributed to Charity Z (an organization exempt from tax under section 
501(c)(3)). No other person has a beneficial interest in Trust P. Under the terms of Trust 
P, B has the power, exercisable annually, to compel the trustee to withdraw from A’s 
account balance in Plan X an amount equal to the income earned during the calendar 
year on the assets held in A’s account in Plan X and to distribute that amount through 
Trust P to B. Plan X includes no prohibition on withdrawal from A’s account of amounts 
in excess of the annual required minimum distributions under section 401(a)(9). In 
accordance with the terms of Plan X, the trustee of Trust P elects to take annual life 
expectancy payments pursuant to section 401(a)(9)(B)(iii). If B exercises the withdrawal 
power, the trustee must withdraw from A’s account under Plan X the greater of the 
amount of income earned in the account during the calendar year or the required 
minimum distribution. However, under the terms of Trust P, and applicable state law, 
only the portion of the Plan X distribution received by the trustee equal to the income 
earned by A’s account in Plan X is required to be distributed to B (along with any other 
trust income). 

(C) Analysis. Because some amounts distributed from A’s account in Plan X to Trust P 
may be accumulated in Trust P during B’s lifetime, Trust P is an accumulation trust. 
Pursuant to paragraph (f)(3)(i)(B) of this section, A’s sibling, as the residual beneficiary 
of Trust P, is treated as a beneficiary designated under Plan X (even though access to 
those amounts is delayed until after B’s death). Pursuant to paragraph (f)(2)(iii)(A) of 
this section, because Charity Z’s entitlement to amounts in the trust is based on the 
death of a beneficiary described in paragraph (f)(3)(i)(B) of this section, Charity Z is 
disregarded as a beneficiary of A. Under §1.401(a)(9)-5(f)(1), the designated beneficiary 
used to determine the applicable denominator is the oldest of the designated 
beneficiaries of Trust P’s interest in Plan X. B is the oldest of the beneficiaries of Trust 
P’s interest in Plan X (including residual beneficiaries). Thus, the applicable 
denominator for purposes of section 401(a)(9)(B)(iii) is B’s life expectancy. Because A’s 
sibling is a beneficiary of A’s account in Plan X in addition to B, B is not the sole 
beneficiary of A’s account and the special rule in section 401(a)(9)(B)(iv) and 
§1.401(a)(9)-3(d) is not available. Accordingly, the annual required minimum 
distributions from the account to Trust P must begin no later than the end of the 
calendar year immediately following the calendar year of A’s death. 

(iii) Example 3—(A) Facts. The facts are the same as in Example 2 in paragraph (f)(6)(ii) 
of this section except that A’s sibling is more than 10 years younger than A, meaning 



 
 

that at least one of the beneficiaries of Trust P’s interest in Plan X is not an eligible 
designated beneficiary. 

(B) Analysis. Pursuant to paragraph (e)(2)(i) of this section, A is treated as not having an 
eligible designated beneficiary. Pursuant to §1.401(a)(9)-3(c)(5), the trustee of Trust P 
is not permitted to make an election to take annual life expectancy distributions and the 
10-year rule of §1.401(a)(9)-3(c)(3) applies. 

(iv) Example 4—(A) Facts related to plan and beneficiary. Employer N maintains a 
defined contribution plan, Plan Y. Employee F, an employee of N, died in 2022 at the age 
of 60. F named a testamentary trust (Trust Q), which was established under F’s will, as 
the beneficiary of all amounts payable from F’s account in Plan X after F’s death. Trust 
Q satisfies the see-through trust requirements of paragraph (f)(2) of this section. 

(B) Facts related to trust. Under the terms of Trust Q, all trust income is payable to F’s 
surviving spouse, G, and G has a power of appointment to name the beneficiaries of the 
residual in Trust Q. The power of appointment provides that, if G does not exercise the 
power, then upon G’s death, F’s descendants are entitled to the remainder interest in 
Trust Q, per stirpes. As of the date of F’s death, F has two children, K and L, who are not 
disabled or chronically ill and who are both older than age 21. Before September 30 of 
the calendar year following the calendar year in which F died, G irrevocably restricts G’s 
power of appointment so that G may exercise the power to appoint the remainder 
beneficiaries of Trust Q only in favor of G’s siblings (who all are less than 10 years 
younger than F and thus, are eligible designated beneficiaries). 

(C) Analysis. Pursuant to paragraph (f)(5)(ii)(A) of this section, because G timely 
restricted the power of appointment so that G may exercise the power to appoint the 
residual interest in Trust Q only in favor of G’s siblings, the designated beneficiaries are 
G and G’s siblings. Because all of the designated beneficiaries are eligible designated 
beneficiaries, annual life expectancy payments are permitted under section 
401(a)(9)(B)(iii). Note, however, that because §1.401(a)(9)-5(e) applies, a distribution of 
the remaining interest is required by no later than 10 years after the calendar year in 
which the oldest of G and G’s siblings dies. 

(v) Example 5—(A) Facts. The facts are the same as in Example 4 in paragraph (f)(6)(iv) 
of this section except that G does not restrict the power by September 30 of the 
calendar year following the calendar year of F’s death. 

(B) Analysis. Pursuant to paragraph (f)(5)(ii)(A) of this section, G, K, and L are treated as 
F’s beneficiaries. Pursuant to §1.401(a)(9)-3(c)(5), because K and L are not eligible 
designated beneficiaries, the trustee of Trust Q is not permitted to make an election to 
take annual life expectancy distributions, and the 10-year rule of §1.401(a)(9)-3(c)(3) 
applies. 

(g) Applicable multi-beneficiary trusts—(1) General definition of an applicable multi-
beneficiary trust. An applicable multi-beneficiary trust is a see-through trust with more 
than one beneficiary and with respect to which— 



 
 

(i) All of the trust beneficiaries are designated beneficiaries; and 

(ii) At least one of the trust beneficiaries is an eligible designated beneficiary who is 
disabled (as defined in paragraph (e)(1)(iii) of this section) or chronically ill (as defined 
in paragraph (e)(1)(iv) of this section). 

(2) Type I applicable multi-beneficiary trust. An applicable multi-beneficiary trust is a 
type I applicable multi-beneficiary trust if the terms of the trust provide that it is to be 
divided immediately upon the death of the employee into separate trusts for each 
beneficiary. 

(3) Type II applicable multi-beneficiary trust—(i) General definition. An applicable multi-
beneficiary trust is a type II applicable multi-beneficiary trust if— 

(A) The trust terms identify one or more individuals, each of whom is disabled (as 
defined in paragraph (e)(1)(iii) of this section) or chronically ill (as defined in paragraph 
(e)(1)(iv) of this section), who are entitled to benefits during their lifetime; and 

(B) The terms of the trust provide that no individual (other than an individual described 
in paragraph (g)(3)(i)(A) of this section) has any right to the employee’s interest in the 
plan until the death of all of the eligible designated beneficiaries described in paragraph 
(g)(3)(i)(A) with respect to the trust. 

(ii) Special rule for type II applicable multi-beneficiary trusts. If an employee’s beneficiary 
is a type II applicable multi-beneficiary trust described in paragraph (g)(3)(i) of this 
section, then the beneficiaries of the trust described in paragraph (g)(3)(i)(A) of this 
section are treated as eligible designated beneficiaries without regard to whether any of 
the other trust beneficiaries are not eligible designated beneficiaries. 

(h) Documentation requirements for trusts—(1) General rule. The documentation 
requirements of this paragraph (h) are satisfied if— 

(i) In the case of required minimum distributions while the employee is still alive, 
paragraph (h)(2) of this section is satisfied; or 

(ii) In the case of required minimum distributions after the employee has died, or after 
the employee’s surviving spouse has died in a case to which §1.401(a)(9)-3(d) applies, 
paragraph (h)(3) of this section is satisfied. 

(2) Required minimum distributions while employee is still alive—(i) In general. If an 
employee designates a trust as the beneficiary of the employee’s entire benefit and the 
employee’s spouse is the only beneficiary of the trust treated as a beneficiary of the 
employee pursuant to the rules of paragraph (f) of this section, then, in order to satisfy 
the documentation requirements of this paragraph (h)(2) (so that the applicable 
denominator for a distribution calendar year may be determined under the rules of 
§1.401(a)(9)-5(c)(2), assuming the other requirements of paragraph (f)(2) of this 
section are satisfied), before the first day of the distribution calendar year the employee 
must either satisfy the requirements of paragraph (h)(2)(ii) of this section (requiring the 



 
 

employee to provide a copy of the trust instrument) or the requirements of paragraph 
(h)(2)(iii) of this section (requiring the employee to provide a list of beneficiaries). 

(ii) Employee to provide copy of trust instrument. An employee satisfies the 
requirements of this paragraph (h)(2)(ii) if the employee— 

(A) Provides to the plan administrator a copy of the trust instrument; and 

(B) Agrees that, if the trust instrument is amended at any time in the future, the 
employee will, within a reasonable time, provide to the plan administrator a copy of each 
amendment. 

(iii) Employee to provide list of beneficiaries. An employee satisfies the requirements of 
this paragraph (h)(2)(iii) if the employee— 

(A) Provides to the plan administrator a list of all of the beneficiaries of the trust 
(including contingent beneficiaries) with a description of the conditions on their 
entitlement sufficient to establish whether the spouse is the sole beneficiary; 

(B) Certifies that, to the best of the employee’s knowledge, the list described in 
paragraph (h)(2)(iii)(A) of this section is correct and complete and that the 
requirements of paragraph (f)(2)(i), (ii), and (iii) of this section are satisfied; and 

(C) Agrees that, if the trust instrument is amended at any time in the future, the 
employee will, within a reasonable time, provide to the plan administrator corrected 
certifications to the extent that the amendment changes any information previously 
certified; and 

(D) Agrees to provide a copy of the trust instrument to the plan administrator upon 
request. 

(3) Required minimum distributions after death—(i) In general. In order to satisfy the 
documentation requirement of this paragraph (h)(3) for required minimum distributions 
after the death of the employee (or after the death of the employee’s surviving spouse in 
a case to which §1.401(a)(9)-3(d) applies), by October 31 of the calendar year 
immediately following the calendar year in which the employee died or, in a case to 
which §1.401(a)(9)-3(d) applies, the employee’s surviving spouse died, the trustee of 
the trust must satisfy the requirements of either paragraph (h)(3)(ii) (requiring the 
trustee to provide a list of beneficiaries) or paragraph (h)(3)(iii) of this section (requiring 
the trustee to provide a copy of the trust instrument). 

(ii) Trustee to provide list of beneficiaries. A trustee satisfies the requirements of this 
paragraph (h)(3)(ii) if the trustee— 

(A) Provides the plan administrator with a final list of all beneficiaries of the trust as of 
September 30 of the calendar year following the calendar year of the death (including 
contingent beneficiaries) with a description of the conditions on their entitlement 
sufficient to establish who are the beneficiaries; 



 
 

(B) Certifies that, to the best of the trustee’s knowledge, this list is correct and complete 
and that the requirements of paragraph (f)(2)(i), (ii), and (iii) of this section are satisfied; 
and 

(C) Agrees to provide a copy of the trust instrument to the plan administrator upon 
request. 

(iii) Trustee to provide copy of trust instrument. A trustee satisfies the requirements of 
this paragraph (h)(3)(iii) if the trustee provides the plan administrator with a copy of the 
actual trust document for the trust that is named as a beneficiary of the employee under 
the plan as of the employee’s date of death. 

(4) Relief for discrepancy between trust instrument and employee certifications or earlier 
trust instruments—(i) In general. If required minimum distributions are determined based 
on the information provided to the plan administrator in certifications or trust 
instruments described in paragraph (h)(2) or (3) of this section, a plan will not fail to 
satisfy section 401(a)(9) merely because the actual terms of the trust instrument are 
inconsistent with the information in those certifications or trust instruments previously 
provided to the plan administrator, but only if— 

(A) The plan administrator reasonably relied on the information provided; and 

(B) The required minimum distributions for calendar years after the calendar year in 
which the discrepancy is discovered are determined based on the actual terms of the 
trust instrument. 

(ii) Excise tax. For purposes of determining the amount of the excise tax under section 
4974, the required minimum distribution is determined for any year based on the actual 
terms of the trust in effect during the year. 

§1.401(a)(9)-5 Required minimum distributions from defined contribution plans. 

(a) General rules—(1) In general. Subject to the rules of paragraph (e) of this section 
(requiring distribution of an employee’s entire interest by a specified deadline in certain 
situations), if an employee’s accrued benefit is in the form of an individual account 
under a defined contribution plan, the minimum amount required to be distributed for 
each distribution calendar year (as defined in paragraph (a)(2) of this section) is equal 
to the quotient obtained by dividing the account balance (determined under paragraph 
(b) of this section) by the applicable denominator (determined under paragraph (c) or 
(d) of this section, whichever is applicable). However, the required minimum distribution 
amount will never exceed the entire account balance on the date of the distribution. See 
paragraph (g) of this section for rules that apply if a portion of the employee’s account 
is not vested. 

(2) Distribution calendar year—(i) In general. A calendar year for which a minimum 
distribution is required is a distribution calendar year. 

(ii) First distribution calendar year for employee. If an employee’s required beginning 
date is April 1 of the calendar year following the calendar year in which the employee 



 
 

attains age 72, then the employee’s first distribution calendar year is the year the 
employee attains age 72. If an employee’s required beginning date is April 1 of the 
calendar year following the calendar year in which the employee retires, the employee’s 
first distribution calendar year is the calendar year in which the employee retires. 

(iii) First distribution calendar year for beneficiary. In the case of an employee who dies 
before the required beginning date, if the life expectancy rule in §1.401(a)(9)-3(c)(4) 
applies, then the first distribution calendar year for the designated beneficiary is the 
calendar year after the calendar year in which the employee died (or, if applicable, the 
calendar year described in §1.401(a)(9)-3(d)). See §1.401(a)(9)-3(c)(5) to determine 
whether the life expectancy rule in §1.401(a)(9)-3(c)(4) applies. 

(3) Time for distributions. The distribution required for the employee’s first distribution 
calendar year (as described in paragraph (a)(2)(ii) of this section) may be made on or 
before April 1 of the following calendar year. The required minimum distribution for any 
other distribution calendar year (including the required minimum distribution for the 
distribution calendar year in which the employee’s required beginning date occurs or the 
first distribution calendar year for the designated beneficiary) must be made on or 
before the end of that distribution calendar year. 

(4) Minimum distribution incidental benefit requirement. If distributions of an employee’s 
account balance under a defined contribution plan are made in accordance with this 
section— 

(i) With respect to the retirement benefits provided by that account balance, to the 
extent the incidental benefit requirement of §1.401-1(b)(1)(i) requires distributions, that 
requirement is deemed satisfied; and 

(ii) No additional distributions are required to satisfy section 401(a)(9)(G). 

(5) Annuity contracts—(i) Purchase of annuity contract permitted. A plan may satisfy 
section 401(a)(9) by the purchase of an annuity contract from an insurance company in 
accordance with §1.401(a)(9)-6(d) with the employee’s entire individual account 
provided that the terms of the annuity satisfy §1.401(a)(9)-6 and paragraph (e) of this 
section. However, a distribution of an annuity contract is not a distribution for purposes 
of this section. 

(ii) Transition from defined contribution rules to defined benefit rules. If an annuity is 
purchased in accordance with paragraph (a)(5)(i) of this section after distributions are 
required to commence (the required beginning date, in the case of distributions 
commencing before death, or the calendar year determined under §1.401(a)(9)-3(c)(4) 
or, if applicable, §1.401(a)(9)-3(d), in the case of distributions commencing after death), 
then the plan will satisfy section 401(a)(9) only if, in the year of purchase, distributions 
from the individual account satisfy this section, and for calendar years following the 
year of purchase, payments under the annuity contract are made in accordance with 
§1.401(a)(9)-6 and satisfy paragraph (e) of this section. Payments under the annuity 
contract during the year in which the annuity contract is purchased are treated as 
distributions from the individual account for purposes of determining whether the 



 
 

distributions from the individual account satisfy this section in the calendar year of 
purchase. 

(iii) Purchase of annuity contract with portion of employee’s account. A portion of an 
employee’s account balance under a defined contribution plan is permitted to be used 
to purchase an annuity contract while another portion remains in the account, provided 
that the requirements of paragraphs (a)(5)(i) and (ii) of this section are satisfied (other 
than the requirement that the contract be purchased with the employee’s entire 
individual account). In that case, in order to satisfy section 401(a)(9) for calendar years 
after the calendar year of purchase, the remaining account balance under the plan must 
be distributed in accordance with this section. 

(6) Impact of additional distributions in prior years. If, for any distribution calendar year, 
the amount distributed exceeds the required minimum distribution for that calendar 
year, no credit towards a required minimum distribution will be given in subsequent 
calendar years for the excess distribution. 

(b) Determination of account balance—(1) General rule. In the case of an individual 
account under a defined contribution plan, the benefit used in determining the required 
minimum distribution for a distribution calendar year is the account balance as of the 
last valuation date in the calendar year preceding that distribution calendar year 
(valuation calendar year) adjusted in accordance with this paragraph (b). For this 
purpose, except as provided in §1.401(a)(9)-8(a), all of an employee’s accounts under 
the plan are aggregated. Thus, all separate accounts, including a separate account for 
employee contributions under section 72(d)(2), are aggregated for purposes of this 
section. 

(2) Adjustment for subsequent allocations. The account balance is increased by the 
amount of any contributions or forfeitures allocated to the account balance as of dates 
in the valuation calendar year after the valuation date. For this purpose, contributions 
that are allocated to the account balance as of dates in the valuation calendar year after 
the valuation date, but that are not actually made during the valuation calendar year, 
may be excluded. 

(3) Adjustment for subsequent distributions. The account balance is decreased by 
distributions made in the valuation calendar year after the valuation date. 

(4) Exclusion for QLAC contract. The account balance does not include the value of any 
qualifying longevity annuity contract (QLAC), defined in §1.401(a)(9)-6(q), that is held 
under the plan. 

(5) Treatment of rollovers. If an amount is distributed from a plan and rolled over to 
another plan (receiving plan), §1.401(a)(9)-7(b) provides additional rules for determining 
the benefit and required minimum distribution under the receiving plan. If an amount is 
transferred from one plan (transferor plan) to another plan (transferee plan) in a transfer 
to which section 414(l) applies, §1.401(a)(9)-7(c) and (d) provide additional rules for 
determining the amount of the benefit and required minimum distribution under both 
the transferor and transferee plans. 



 
 

(c) Determination of applicable denominator during employee’s lifetime—(1) General 
rule. Except as provided in paragraph (c)(2) of this section (relating to a spouse 
beneficiary who is more than 10 years younger than the employee), the applicable 
denominator for required minimum distributions for each distribution calendar year 
beginning with the first distribution calendar year (as described in paragraph (a)(2)(ii) of 
this section) is determined using the Uniform Lifetime Table in §1.401(a)(9)-9(c)(2) for 
the employee’s age as of the employee’s birthday in the relevant distribution calendar 
year. The requirement to take an annual distribution calculated in accordance with the 
preceding sentence applies for distribution calendar years up to and including the 
calendar year that includes the employee’s date of death. Thus, a required minimum 
distribution is due for the calendar year of the employee’s death, and that amount must 
be distributed during that year to the beneficiary to the extent it has not already been 
distributed to the employee. 

(2) Spouse is sole beneficiary—(i) Determination of applicable denominator. If the sole 
beneficiary of an employee is the employee’s spouse who is more than 10 years 
younger than the employee, then the applicable denominator is the joint and last 
survivor life expectancy for the employee and spouse determined using the Joint and 
Last Survivor Life Expectancy Table in §1.401(a)(9)-9(d) for the employee’s and 
spouse’s ages as of their birthdays in the relevant distribution calendar year (rather than 
the applicable denominator determined under paragraph (c)(1) of this section). 

(ii) Spouse must be sole beneficiary at all times. Except as otherwise provided in 
paragraph (c)(2)(iii) of this section (relating to a death or divorce in a calendar year), the 
spouse is the sole beneficiary for purposes of determining the applicable denominator 
for a distribution calendar year during the employee’s lifetime only if the spouse is the 
sole beneficiary of the employee’s entire interest at all times during the distribution 
calendar year. 

(iii) Change in marital status. If the employee and the employee’s spouse are married on 
January 1 of a distribution calendar year, but do not remain married throughout that 
year (that is, the employee or the employee’s spouse dies or they become divorced 
during that year), the employee will not fail to have a spouse as the employee’s sole 
beneficiary for that year merely because they are not married throughout that year. 
However, the change in beneficiary due to the death or divorce of the spouse in a 
distribution calendar year will be effective for purposes of determining the applicable 
denominator under section 401(a)(9) and this paragraph (c) for the following calendar 
years. 

(d) Applicable denominator after employee’s death—(1) Death on or after the employee’s 
required beginning date—(i) In general. If an employee dies after distribution has begun 
as determined under §1.401(a)(9)-2(a)(3) (generally, on or after the employee’s required 
beginning date), distributions must satisfy section 401(a)(9)(B)(i). In order to satisfy this 
requirement, the applicable denominator after the employee’s death is determined 
under the rules of this paragraph (d)(1). The requirement to take an annual distribution 
in accordance with the preceding sentence applies for distribution calendar years up to 



 
 

and including the calendar year that includes the beneficiary’s date of death. Thus, a 
required minimum distribution is due for the calendar year of the beneficiary’s death, 
and that amount must be distributed during that calendar year to a beneficiary of the 
deceased beneficiary to the extent it has not already been distributed to the deceased 
beneficiary. The distributions also must satisfy section 401(a)(9)(B)(ii) (or, if applicable, 
section 401(a)(9)(B)(iii), taking into account sections 401(a)(9)(E)(iii), and 
401(a)(9)(H)(ii) and (iii)). In order to satisfy those requirements, in addition to 
determining the applicable denominator under the rules of this paragraph (d)(1), the 
distributions also must satisfy any applicable requirements under paragraph (e) of this 
section. 

(ii) Employee with designated beneficiary. If the employee has a designated beneficiary 
as of the date determined under §1.401(a)(9)-4(c), the applicable denominator is the 
greater of— 

(A) The designated beneficiary’s remaining life expectancy; and 

(B) The employee’s remaining life expectancy. 

(iii) Employee with no designated beneficiary. If the employee does not have a 
designated beneficiary as of the date determined under §1.401(a)(9)-4(c), the 
applicable denominator is the employee’s remaining life expectancy. 

(2) Death before an employee’s required beginning date. If an employee dies before 
distributions have begun (as determined under §1.401(a)(9)-2(a)(3)) and the life 
expectancy rule described in §1.401(a)(9)-3(c)(4) applies, then the applicable 
denominator for distribution calendar years beginning with the first distribution calendar 
year (as described in paragraph (a)(2)(iii) of this section) is the designated beneficiary’s 
remaining life expectancy. 

(3) Remaining life expectancy—(i) Life expectancy table. For purposes of this paragraph 
(d), all life expectancies are determined using the Single Life Table in §1.401(a)(9)-
9(c)(1). 

(ii) Employee’s life expectancy. The employee’s remaining life expectancy is determined 
initially using the employee’s age as of the employee’s birthday in the calendar year of 
the employee’s death. In subsequent calendar years, the remaining life expectancy is 
determined by reducing that initial life expectancy by one for each calendar year that 
has elapsed after that first calendar year. 

(iii) Nonspouse designated beneficiary. If the designated beneficiary is not the 
employee’s surviving spouse, then the designated beneficiary’s remaining life 
expectancy is determined initially using the beneficiary’s age as of the beneficiary’s 
birthday in the calendar year following the calendar year of the employee’s death. 
Except as otherwise provided in paragraph (d)(3)(iv) of this section, for subsequent 
calendar years, the designated beneficiary’s remaining life expectancy is determined by 
reducing that initial life expectancy by one for each calendar year that has elapsed after 
that first calendar year. 



 
 

(iv) Spouse as designated beneficiary. If the surviving spouse of the employee is the 
employee’s sole beneficiary, then the surviving spouse’s remaining life expectancy is 
redetermined each distribution calendar year using the surviving spouse’s age as of the 
surviving spouse’s birthday in that calendar year. 

(e) Distribution of employee’s entire interest required—(1) In general. Except as provided 
in paragraph (f) of this section, if an employee’s accrued benefit is in the form of an 
individual account under a defined contribution plan, then the entire interest of the 
employee must be distributed by the end of the earliest of the calendar years described 
in paragraph (e)(2), (3), (4), or (5) of this section. However, the preceding sentence does 
not apply if section 401(a)(9)(H) does not apply with respect to the employee (for 
example, if both the employee and the employee’s designated beneficiary died before 
January 1, 2020). See §1.401(a)(9)-1(b) for rules relating to the section 401(a)(9)(H) 
effective date. 

(2) 10-year limit for designated beneficiary who is not an eligible designated 
beneficiary. If the employee’s designated beneficiary is not an eligible designated 
beneficiary (as determined in accordance with §1.401(a)(9)-4(e)), then the calendar year 
described in this paragraph (e)(2) is the tenth calendar year following the calendar year 
of the employee’s death. 

(3) 10-year limit following death of eligible designated beneficiary. If the employee’s 
designated beneficiary is an eligible designated beneficiary (as determined in 
accordance with §1.401(a)(9)-4(e)), then the calendar year described in this paragraph 
(e)(3) is the tenth calendar year following the calendar year of the designated 
beneficiary’s death. 

(4) 10-year limit after minor child of the employee reaches age of majority. If the 
employee’s designated beneficiary is an eligible designated beneficiary only because 
the beneficiary is the child of the employee who has not reached the age of majority at 
the time of the employee’s death, then the calendar year described in this paragraph 
(e)(4) is the tenth calendar year following the calendar year in which the designated 
beneficiary reaches the age of majority. 

(5) Life expectancy limit for older eligible designated beneficiaries. If the employee’s 
designated beneficiary is an eligible designated beneficiary (as determined in 
accordance with §1.401(a)(9)-4(e)) and the applicable denominator is determined in 
accordance with paragraph (d)(1)(ii)(B) of this section (the employee’s remaining life 
expectancy), then the calendar year described in this paragraph (e)(5) is the calendar 
year in which the applicable denominator would have been less than or equal to one if it 
were determined in accordance with paragraph (d)(1)(ii)(A) of this section (the 
designated beneficiary’s remaining life expectancy). 

(f) Rules for multiple designated beneficiaries—(1) Determination of applicable 
denominator—(i) General rule. Except as otherwise provided in paragraph (f)(1)(ii) of this 
section and §1.401(a)(9)-8(a), if the employee has more than one designated 



 
 

beneficiary, then the determination of the applicable denominator under paragraph (d) 
of this section is made using the oldest designated beneficiary of the employee. 

(ii) Applicable multi-beneficiary trusts. If an employee’s beneficiary is a type II applicable 
multi-beneficiary trust described in §1.401(a)(9)-4(g)(3)(i), then only the trust 
beneficiaries described in §1.401(a)(9)-4(g)(3)(i)(A) are taken into account in 
determining the oldest designated beneficiary for purposes of paragraph (f)(1)(i) of this 
section. 

(2) Determination of when entire interest is required to be distributed—(i) General rule. 
Except as otherwise provided in paragraphs (f)(2)(ii) and (iii) of this section and 
§1.401(a)(9)-8(a), if an employee has more than one designated beneficiary, then 
paragraph (e)(1) of this section is applied with respect to the oldest of the employee’s 
designated beneficiaries. 

(ii) Special rule for minor child. If any of the employee’s designated beneficiaries is an 
eligible designated beneficiary because that designated beneficiary is described in 
§1.401(a)(9)-4(e)(1)(ii) (relating to the child of the employee who has not reached the 
age of majority at the time of the employee’s death), then— 

(A) Paragraphs (e)(3) and (4) of this section are applied using the oldest of the 
designated beneficiaries who are described in §1.401(a)(9)-4(e)(1)(ii); and 

(B) Paragraphs (e)(2) and (5) of this section do not apply. 

(iii) Applicable multi-beneficiary trusts. If an employee’s beneficiary is a type II applicable 
multi-beneficiary trust described in §1.401(a)(9)-4(g)(3)(i), then— 

(A) Paragraph (e)(3) of this section applies as if the death of the employee’s eligible 
designated beneficiary does not occur until the death of the last trust beneficiary who is 
described in §1.401(a)(9)-4(g)(3)(i)(A); and 

(B) Paragraph (e)(5) of this section does not apply. 

(g) Treatment of nonvested amounts. If the employee’s benefit is in the form of an 
individual account under a defined contribution plan, the benefit used to determine the 
required minimum distribution for any distribution calendar year will be determined in 
accordance with paragraph (a) of this section without regard to whether or not all of the 
employee’s benefit is vested. If, as of the end of a distribution calendar year (or as of the 
employee’s required beginning date, in the case of the employee’s first distribution 
calendar year), the total amount of the employee’s vested benefit is less than the 
required minimum distribution for the calendar year, only the vested portion, if any, of 
the employee’s benefit is required to be distributed by the end of the calendar year (or, if 
applicable, by the employee’s required beginning date). However, the required minimum 
distribution for the subsequent calendar year must be increased by the sum of amounts 
not distributed in prior calendar years because the employee’s vested benefit was less 
than the required minimum distribution determined in accordance with paragraph (a) of 
this section. 



 
 

(h) Distributions taken into account. Except as provided in this paragraph (h), all 
amounts distributed from an individual account under a defined contribution plan are 
distributions that are taken into account in determining whether this section is satisfied, 
regardless of whether the amount is includible in income. Thus, for example, amounts 
that are excluded from income as recovery of investment in the contract under section 
72 are taken into account for purposes of determining whether this section is satisfied 
for a calendar year. Similarly, amounts excluded from income as net unrealized 
appreciation on employer securities also are taken into account for purposes of 
satisfying this section. However, an amount is not taken into account in determining 
whether the required minimum distribution has been made for a distribution calendar 
year if that amount is described in §1.402(c)-2(c)(3) (relating to amounts that are not 
treated as eligible rollover distributions). 

 

***** 

 

Par. 7. Revise §1.408-8 to read as follows: 

§1.408-8 Distribution requirements for individual retirement plans. 

(a) Applicability of section 401(a)(9)—(1) In general. An IRA is subject to the required 
minimum distribution requirements of section 401(a)(9). In order to satisfy section 
401(a)(9), the rules of §§1.401(a)(9)-1 through 1.401(a)(9)-9 must be applied, except as 
otherwise provided in this section. For example, if the owner of an individual retirement 
account dies before the IRA owner’s required beginning date, whether the 10-year rule or 
the life expectancy rule applies to distributions after the IRA owner’s death is 
determined in accordance with §1.401(a)(9)-3(c), and the rules of §1.401(a)(9)-4 apply 
for purposes of determining an IRA owner’s designated beneficiary. Similarly, the 
amount of the minimum distribution required for each calendar year from an individual 
account is determined in accordance with §1.401(a)(9)-5. 

(2) Definition of IRA and IRA owner. For purposes of this section, an IRA is an individual 
retirement account or annuity described in section 408(a) or (b), and the IRA owner is 
the individual for whom an IRA is originally established by contributions for the benefit 
of that individual and that individual’s beneficiaries. 

(3) Substitution of specific terms. For purposes of applying the required minimum 
distribution rules of §§1.401(a)(9)-1 through 1.401(a)(9)-9, the IRA trustee, custodian, or 
issuer is treated as the plan administrator, and the IRA owner is substituted for the 
employee. 

(4) Treatment of SEPs and SIMPLE IRA Plans. IRAs that receive employer contributions 
under a SEP arrangement (within the meaning of section 408(k)) or a SIMPLE IRA plan 
(within the meaning of section 408(p)) are treated as IRAs, rather than employer plans, 
for purposes of section 401(a)(9) and are, therefore, subject to the distribution rules in 
this section. 



 
 

(b) Different rules for IRAs and qualified plans—(1) Determination of required beginning 
date—(i) In general. An IRA owner’s required beginning date is determined using the 
rules for employees who are 5% owners under §1.401(a)(9)-2(b)(3). Thus, the IRA 
owner’s required beginning date is April 1 of the calendar year following the calendar 
year in which the individual attains age 72 (or 70½ in the case of an IRA owner born 
before July 1, 1949). 

(ii) Special rules for Roth IRAs. No minimum distributions are required to be made from 
a Roth IRA while the owner is alive. After the Roth IRA owner dies, the required minimum 
distribution rules apply to the Roth IRA as though the Roth IRA owner died before his or 
her required beginning date. If the sole beneficiary is the Roth IRA owner’s surviving 
spouse, then the surviving spouse may delay distributions until the Roth IRA owner 
would have attained age 72 (or 70½ in the case of a Roth IRA owner born before July 1, 
1949). 

(2) Account balance determination. For purposes of determining the required minimum 
distribution from an IRA for any calendar year, the account balance of the IRA as of 
December 31 of the calendar year preceding the calendar year for which distributions 
are required to be made is substituted for the account balance of the employee under 
§1.401(a)(9)-5(b). Except as provided in paragraph (d) of this section, no adjustments 
are made for contributions or distributions after that date. 

(3) Determination of portion of distribution that is a required minimum distribution. The 
portion of a distribution from an IRA that is a required minimum distribution and thus 
not eligible for rollover is determined in the same manner as provided in §§1.402(c)-2(f) 
and (j)(3) for a distribution from a qualified plan. For example, if a minimum distribution 
to an IRA owner is required under section 401(a)(9)(A)(ii) for a calendar year, any 
amount distributed during a calendar year from an IRA of that IRA owner is treated as a 
required minimum distribution under section 401(a)(9) to the extent that the total 
required minimum distribution for the year under section 401(a)(9) from all of that IRA 
owner’s IRAs has not been satisfied (either by a distribution from the IRA or, as 
permitted under paragraph (e) of this section, from another IRA). 

(c) Surviving spouse treating IRA as own—(1) Election generally permitted—(i) In general. 
The surviving spouse of an individual may elect, in the manner described in paragraph 
(c)(2) of this section, to treat the surviving spouse’s entire interest as a beneficiary in 
the individual’s IRA (or the remaining part of that interest if distributions have begun) as 
the surviving spouse’s own IRA. 

(ii) Timing of election. The election described in this paragraph (c)(1) may not be made 
after the later of— 

(A) The calendar year in which the surviving spouse reaches age 72; and 

(B) The calendar year following the calendar year of the individual’s death. 

(iii) Eligibility to make election. In order to make the election described in this paragraph 
(c)(1), the surviving spouse must be the sole beneficiary of the IRA and have an 



 
 

unlimited right to withdraw amounts from the IRA. If a trust is named as beneficiary of 
the IRA, this requirement is not satisfied even if the surviving spouse is the sole 
beneficiary of the trust. 

(2) Election procedures. The election described in paragraph (c)(1) of this section is 
made by the surviving spouse redesignating the account as an account in the name of 
the surviving spouse as IRA owner rather than as beneficiary. Alternatively, a surviving 
spouse eligible to make the election is deemed to have made the election if, at any time, 
either of the following occurs— 

(i) Any amount in the IRA that would be required to be distributed to the surviving 
spouse as beneficiary under section 401(a)(9)(B) is not distributed within the time 
period required under section 401(a)(9)(B); or 

(ii) A contribution (other than a rollover of a distribution from an eligible retirement plan 
of the decedent) is made to the IRA. 

(3) Effect of election. Following an election described in paragraph (c)(1) of this section, 
the surviving spouse is considered the IRA owner for whose benefit the trust is 
maintained for all purposes under the Internal Revenue Code (including section 72(t)). 
Thus, for example, the required minimum distribution for the calendar year of the 
election and each subsequent calendar year is determined under section 401(a)(9)(A) 
with the spouse as IRA owner and not section 401(a)(9)(B) with the surviving spouse as 
the deceased IRA owner’s beneficiary. However, if the election is made in the calendar 
year during which the IRA owner’s death occurs, the spouse is not required to take a 
required minimum distribution as the IRA owner for that calendar year. Instead, the 
spouse is required to take a required minimum distribution for that year, determined 
with respect to the deceased IRA owner under the rules of §1.401(a)(9)-5(c), to the 
extent the distribution was not made to the IRA owner before death. 

(d) Treatment of rollovers and transfers—(1) Treatment of rollovers—(i) In general. If a 
distribution is rolled over to an IRA, then the rules in §1.401(a)(9)-7 apply for purposes 
of determining the account balance and the required minimum distribution for that IRA. 
However, because the value of the account balance is determined as of December 31 of 
the year preceding the year for which the required minimum distribution is being 
determined, and not as of a valuation date in the preceding year, the account balance of 
the IRA is adjusted only if the amount rolled over is not received in the calendar year in 
which the amount was distributed. If the amount rolled over is received in the calendar 
year following the calendar year in which the amount was distributed, then, for purposes 
of determining the required minimum distribution for that following calendar year, the 
account balance of the IRA as of December 31 of the calendar year in which the 
distribution was made must be adjusted by the amount received in accordance with 
§1.401(a)(9)-7(b). 

(ii) Spousal rollovers. A surviving spouse is permitted to roll over a distribution to an IRA 
as the beneficiary of the deceased employee or IRA owner, and the rules of paragraph 



 
 

(d)(1)(i) of this section apply to that IRA. A surviving spouse may also elect to treat that 
IRA as the spouse’s own IRA in accordance with paragraph (c) of this section. 

(2) Special rules for death before required beginning date—(i) Carryover of election under 
qualified plan or IRA. If an employee or IRA owner dies before the required beginning 
date and the surviving spouse rolls over a distribution of the employee’s or IRA owner’s 
interest to an IRA in the spouse’s capacity as a beneficiary of the deceased employee or 
IRA owner, then, except as provided in paragraph (d)(2)(ii) of this section, the method 
for determining required minimum distributions that applied to that surviving spouse 
under the distributing plan or IRA (such as when a beneficiary makes an election 
described in §1.401(a)(9)-3(c)(5)(iii)) also applies to the receiving IRA. Thus, for 
example, if an employee who died before the required beginning date designated the 
employee’s surviving spouse as a beneficiary of the employee’s interest in the plan and 
the plan provides that the surviving spouse is subject to the 10-year rule described in 
§1.401(a)(9)-3(c)(4), then the 10-year rule also applies to any IRA in the name of the 
decedent that receives a rollover of the employee’s interest. 

(ii) Change from 5-year rule or 10-year rule to life expectancy payments. If the 5-year rule 
or 10-year rule described in §1.401(a)(9)-3(b)(2), (c)(2), or (c)(3), respectively, applies to 
a distributing plan or IRA and a distribution is made to the employee’s surviving spouse 
before the deadline described in §1.401(a)(9)-3(b)(4)(iii) or (c)(5)(iii) that would have 
applied had the distributing plan or IRA permitted the surviving spouse to make an 
election between the 5-year rule or 10-year rule and the life expectancy rule (or, in the 
case of a defined benefit plan, the annuity payment rule), then the surviving spouse may 
elect to have the life expectancy rule described in §1.401(a)(9)-3(c)(4) or the annuity 
payment rule described in §1.401(a)(9)-3(b)(3) apply to any IRA to which any portion of 
that distribution is rolled over. However, see §1.402(c)-2(j)(3)(ii) to determine the 
portion of that distribution that is treated as a required minimum distribution in the 
calendar year of the distribution and thus is not eligible for rollover. 

(iii) Spousal rollover to spouse’s own IRA. If an employee or IRA owner dies before the 
required beginning date and the surviving spouse rolls over a distribution described in 
paragraph (d)(2)(i) of this section from the surviving spouse’s IRA in the capacity as the 
beneficiary of the decedent to the surviving spouse’s own IRA, then, in determining the 
amount that is treated as a required minimum distribution under section 401(a)(9) and 
thus is not eligible for rollover, the rules of §1.402(c)-2(j)(3)(iii) are applied as if the 
distribution was made directly from the decedent’s interest in the plan or IRA to the 
surviving spouse’s own IRA. 

(3) Applicability of rollover rules to non-spouse beneficiary. The rules of paragraphs 
(d)(1), (d)(2)(i) and (d)(2)(ii) of this section apply to a non-spouse beneficiary who 
makes an election to have a distribution made in the form of a direct trustee-to-trustee 
transfer as described in section 402(c)(11) in the same manner as a rollover of a 
distribution made by a surviving spouse. 

(4) Treatment of transfers. In the case of a trustee-to-trustee transfer from one IRA to 
another IRA that is not a distribution and rollover, the transfer is not treated as a 



 
 

distribution by the transferor IRA for purposes of section 401(a)(9). Accordingly, the 
minimum distribution requirement with respect to the transferor IRA must still be 
satisfied. After the transfer, the employee’s account balance and the required minimum 
distribution under the transferee IRA are determined in the same manner that an 
account balance and required minimum distribution are determined under an IRA 
receiving a rollover contribution under paragraph (d)(1) of this section. 

(e) Owners of multiple IRAs—(1) In general. The required minimum distribution from one 
IRA is permitted to be distributed from another IRA in order to satisfy section 401(a)(9), 
subject to the limitations of paragraph (e)(2) and (3) of this section. The required 
minimum distribution must be calculated separately for each IRA and the separately 
calculated amounts may then be totaled and the total distribution taken from any one or 
more of the IRAs under the rules set forth in this paragraph (e). 

(2) IRAs must be of the same owner. Generally, only amounts in IRAs that an individual 
holds as the IRA owner may be aggregated. Except in the case of a surviving spouse 
electing to treat a decedent’s IRA as the spouse’s own IRA, an IRA that a beneficiary 
acquires as a result of the death of an individual is not treated as an IRA of the 
beneficiary but rather as an IRA of the decedent for purposes of this paragraph (e). 
Thus, for example, for purposes of satisfying the minimum distribution requirements 
with respect to one IRA by making distributions from another IRA, IRAs for which the 
individual is the IRA owner are not aggregated with IRAs for which the individual is a 
beneficiary. In addition, IRAs that a person holds as a beneficiary of a decedent may be 
aggregated, but those amounts may not be aggregated with IRAs that the person holds 
as the owner or as the beneficiary of another decedent. 

(3) Non-Roth IRAs are treated separately from section 403(b) contracts and Roth IRAs. 
Distributions from an IRA that is not a Roth IRA may not be used to satisfy the required 
minimum distribution requirements with respect to a Roth IRA, or a section 403(b) 
contract (as defined in §1.403(b)-2(b)(16)(i)). Similarly, distributions from a Roth IRA do 
not satisfy the required minimum distribution requirements with respect to a section 
403(b) contract or an IRA that is not a Roth IRA. In addition, distributions from a section 
403(b) contract do not satisfy the required minimum distribution requirements with 
respect to an IRA. 

(f) Reporting requirements. The trustee, custodian, or issuer of an IRA is required to 
report information with respect to the minimum amount required to be distributed from 
the IRA for each calendar year to individuals or entities, at the time, and in the manner, 
prescribed by the Commissioner in revenue rulings, notices, and other guidance 
published in the Internal Revenue Bulletin (see §601.601(d) of this chapter), as well as 
the applicable Federal tax forms and accompanying instructions. 

(g) Distributions taken into account—(1) General rule. Except as provided in paragraph 
(g)(2) of this section, all amounts distributed from an IRA are taken into account in 
determining whether section 401(a)(9) is satisfied, regardless of whether the amount is 
includible in income. 



 
 

(2) Amounts not taken into account. The following amounts are not taken into account 
in determining whether the required minimum distribution with respect to an IRA for a 
calendar year has been made— 

(i) Contributions returned pursuant to section 408(d)(4), together with the income 
allocable to these contributions; 

(ii) Contributions returned pursuant to section 408(d)(5); 

(iii) Corrective distributions of excess simplified employee pension contributions under 
section 408(k)(6)(C), together with the income allocable to these distributions; 

(iv) Amounts that are treated as distributed pursuant to section 408(e); 

(v) Amounts that are deemed to be distributed with respect to collectibles pursuant to 
section 408(m); 

(vi) Corrective distributions of excess deferrals as described in §1.402(g)-1(e)(3), 
together with the income allocable to these corrective distributions; and 

(vii) Similar items designated by the Commissioner in revenue rulings, notices, and other 
guidance published in the Internal Revenue Bulletin. See §601.601(d) of this chapter. 

(h) Qualifying longevity annuity contracts—(1) General rule. The special rule in 
§1.401(a)(9)-5(b)(4) for a QLAC, defined in §1.401(a)(9)-6(q), applies to an IRA, subject 
to the modifications set forth in this paragraph (h). 

(2) Limitations on premiums—(i) In general. In lieu of the limitations on premiums 
described in §1.401(a)(9)-6(q)(2)(i), the limitation on premiums paid with respect to the 
contract on a date is the lesser of— 

(A) The dollar limitation in paragraph (h)(2)(ii) of this section; and 

(B) The percentage limitation in paragraph (h)(2)(iii) of this section. 

(ii) Dollar limitation. The dollar limitation is the amount by which $125,000 (as adjusted 
under §1.401(a)(9)-6(q)(4)(ii)(A)) exceeds the sum of— 

(A) The premiums paid before that date with respect to the contract, and 

(B) The premiums paid on or before that date with respect to any other contract that is 
intended to be a QLAC and that is purchased for the IRA owner under the IRA, or any 
other plan, annuity, or account described in section 401(a), 403(a), 403(b), or 408 or 
eligible governmental plan under section 457(b). 

(iii) Percentage limitation. The percentage limitation is the amount by which 25 percent 
of the total account balances of the IRAs (other than Roth IRAs) that an individual holds 
as the IRA owner (including the value of any QLAC held under those IRAs) as of 
December 31 of the calendar year preceding the calendar year in which a premium is 
paid, exceeds the sum of— 

(A) The premiums paid before that date with respect to the contract, and 



 
 

(B) The premiums paid on or before that date with respect to any other contract that is 
intended to be a QLAC and that is held or was purchased for the individual under those 
IRAs. 

(3) Reliance on representations. For purposes of the limitations described in paragraphs 
(h)(2)(ii) and (iii) of this section, unless the trustee, custodian, or issuer of an IRA has 
actual knowledge to the contrary, the trustee, custodian, or issuer may rely on the IRA 
owner’s representation (made in writing or other form as may be prescribed by the 
Commissioner) of— 

(i) The amount of the premiums described in paragraphs (h)(2)(ii) and (iii) of this 
section that are not paid under the IRA, and 

(ii) The amount of the account balances described in paragraph (h)(2)(iii) of this section 
(other than the account balance under the IRA). 

(4) Permitted delay in setting beneficiary designation. In the case of a contract that is 
rolled over from a plan to an IRA before the required beginning date under the plan, the 
contract will not violate the rule in §1.401(a)(9)-6(q)(3)(iii)(F) that a non-spouse 
beneficiary must be irrevocably selected on or before the later of the date of purchase 
or the required beginning date under the IRA, provided that the contract requires a 
beneficiary to be irrevocably selected by the end of the year following the year of the 
rollover. 

(5) Roth IRAs. The rule in §1.401(a)(9)-5(b)(4) does not apply to a Roth IRA. Accordingly, 
a contract that is purchased under a Roth IRA is not treated as a contract that is 
intended to be a QLAC for purposes of applying the dollar and percentage limitation 
rules in paragraphs (h)(2)(ii) and (iii) of this section. If a QLAC is purchased or held 
under a plan, annuity, account, or traditional IRA, and that contract is later rolled over or 
converted to a Roth IRA, the contract is not treated as a contract that is intended to be a 
QLAC after the date of the rollover or conversion. Thus, premiums paid with respect to 
the contract will not be taken into account under paragraph (h)(2)(ii) and (iii) of this 
section after the date of the rollover or conversion. 

(i) [Reserved]. 

(j) Applicability date. This section applies for purposes of determining required 
minimum distributions for calendar years beginning on or after January 1, 2022. For 
earlier calendar years, the rules of 26 CFR 1.408-8 (revised as of April 1, 2021) apply. 

 
  



 
 

EXHIBIT III. 
 

Sample Provision Giving Independent Trustee Power to Grant 
Withdrawal Rights Over Retirement Accounts and Gross Income. 

 
 

Independent Trustee May Confer Power199 
 

After my death, the independent Trustee shall have the following powers 
with respect to any trust held hereunder: 
 

A. Withdrawal Rights over Retirement Benefits.  With respect to one or 
more taxable years, the independent Trustee also may grant the Primary Beneficiary for 
whom the trust is named the absolute right to withdraw any retirement benefits 
distributed to the trust.  I hope, but do not require, that the Primary Beneficiary exercises 
this withdrawal right only to pay the Primary Beneficiary’s income tax generated by this 
withdrawal right.  An example of such a withdrawal right is as follows: The Primary 
Beneficiary shall have the right to withdraw all retirement benefits distributed to the trust 
in each calendar year.  Any retirement benefits not withdrawn by the Primary Beneficiary 
by the end of the calendar year shall be added to principal, if and to the extent they do not 
already constitute principal.  An amount equal to any retirement benefits distributed to 
the trust but not withdrawn by the Primary Beneficiary shall remain subject to withdrawal 
by the Primary Beneficiary, and this withdrawal right may be satisfied from the trust’s 
entire principal.  On January 31 of the succeeding year and on January 31 of each 
subsequent year, any withdrawal right not exercised by the Primary Beneficiary shall be 
reduced by the maximum amount that the Primary Beneficiary could fail to withdraw on 
such date without such failure constituting a release of a general power of appointment 
under Code Section 2514.  The independent Trustee may by written instrument delivered 
to the Trustee terminate this withdrawal right, but any termination shall affect only a 
withdrawal right that would otherwise arise after the effective date of the termination. 

 
B. Withdrawal Rights over Gross Income.  With respect to one or more 

taxable years, the independent Trustee also may grant the Primary Beneficiary the 
absolute right to withdraw any or all of the gross income of the trust for a given taxable 
year. I hope, but do not require, that the Primary Beneficiary exercises this withdrawal 
right only to pay the Primary Beneficiary’s income tax generated by this withdrawal right. 
An example of such a withdrawal right is as follows: The Primary Beneficiary shall have 
the right to withdraw an amount equal to the gross income (as defined for federal income 
tax purposes) accruing to the trust for calendar year 20xx. Any income not withdrawn 
shall be added to principal and remain subject to withdrawal except to the extent the right 
of withdrawal lapses in accordance with the following sentence. On November 15 of the 

 
199 This sample provision is based on a clause contained in Steve Gorin’s “Drafting under the SECURE 

Act,” (printed 06/13/2022), which manuscript is attached as Exhibit IV. 
 



 
 

succeeding year and on November 15 of each subsequent year, any withdrawal right not 
exercised by the Primary Beneficiary shall be reduced by the maximum amount that the 
Primary Beneficiary could fail to withdraw on such date without such failure constituting 
a release of a general power of appointment under Code Section 2514.  The independent 
Trustee may by written instrument delivered to the Trustee terminate this withdrawal 
right, but any termination shall affect only a withdrawal right that would otherwise arise 
after the effective date of the termination. 

 
C. No Duties or Limitations.  Nothing in this Section shall be construed 

to: 
 

1. Create or imply a duty on the part of any independent Trustee 
to exercise the powers specified in this Section, and no inference of impropriety shall be 
made as a result of an independent Trustee failing to exercise the same; or  

   2. Abridge the right of any Trustee who has a power to appoint 
property in further trust that arises under the terms of this trust or under any other 
provision of the law or common law, including a trustee decanting power granted by 
statute or otherwise. 
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Drafting under the SECURE Act 

 

I. Explanation of Proposed Regulations’ View of Trusts 

ACTEC Comments on the SECURE Act – before the proposed regulations were promulgated - 

are linked here.  This document assume familiarity with the minimum distribution rules but a desire 

to explore drafting trusts to comply with those rules. 

Before we discuss trusts, let’s look at some basics.  Prop. Reg. § 1.401(a)(9)-3(c), “Distributions 

in the case of a defined contribution plan,” provides: 

(1) In general. The requirements of this paragraph are satisfied if distributions are made in 

accordance with paragraph (c)(2), (3), or (4) of this section, whichever applies with 

respect to the employee. The determination of whether paragraph (c)(2), (3), or (4) of 

this section applies is made in accordance with paragraph (c)(5) of this section. 

(2) 5-year rule. Distributions satisfy this paragraph (c)(2) if the employee's entire interest 

is distributed by the end of the calendar year that includes the fifth anniversary of the 

date of the employee's death. For example, if an employee dies on any day in 2022, the 

entire interest must be distributed by the end of 2027 in order to satisfy the 5-year rule 

in section 401(a)(9)(B)(ii). For purposes of this paragraph (c)(2), if an employee died 

before January 1, 2020, then the 2020 calendar year is disregarded when determining 

the calendar year that includes the fifth anniversary of the date of the employee's death. 

(3) 10-year rule. Distributions satisfy this paragraph (c)(3) if the employee's entire interest 

is distributed by the end of the calendar year that includes the tenth anniversary of the 

date of the employee's death. For example, if an employee dies on any day in 2021, the 

entire interest must be distributed by the end of 2031 in order to satisfy the 5-year rule 

in section 401(a)(9)(B)(ii), as extended to 10 years by section 401(a)(9)(H)(i). 

(4) Life expectancy payments. Distributions satisfy this paragraph (c)(4) if distributions 

that satisfy the requirements of § 1.401(a)(9)-5 commence on or before the end of the 

calendar year following the calendar year in which the employee died, except as 

provided in paragraph (d) of this section (permitting a surviving spouse to delay the 

commencement of distributions). 

(5) Determination of which rule applies. 

(i) No plan provision. If a defined contribution plan does not include an optional 

provision described in paragraph (c)(5)(ii) or (c)(5)(iii) of this section specifying 

the method of distribution after the death of an employee, distributions must be 

made as follows- 

(A) If the employee does not have a designated beneficiary, as determined under 

§ 1.401(a)(9)-4, distributions must satisfy the 5-year rule described in 

paragraph (c)(2) of this section; 

https://www.actec.org/american-college-of-trust-and-estate-counsel-submits-two-part-regulatory-comments-to-irs-and-treasury-addressing-secure-act-issues/
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(B) If the employee dies on or after the effective date of section 401(a)(9)(H) (as 

determined in § 1.401(a)(9)-1(b)(2)(i) or (ii), whichever applies to the plan) and 

has a designated beneficiary who is not an eligible designated beneficiary, as 

determined under § 1.401(a)(9)-4(e), distributions must satisfy the 10-year rule 

described in paragraph (c)(3) of this section; and 

(C) If the employee has an eligible designated beneficiary, distributions must 

satisfy the life expectancy rule described in paragraph (c)(4) of this section. 

(ii) Optional plan provisions. A defined contribution plan will not fail to satisfy 

section 401(a)(9) merely because it includes a provision specifying that the 10-year 

rule described in paragraph (c)(3) of this section (rather than the life expectancy 

rule described in paragraph (c)(4) of this section) will apply with respect to some 

or all of the employees who have an eligible designated beneficiary. Further, a plan 

need not have the same method of distribution for the benefits of all employees in 

order to satisfy section 401(a)(9). 

(iii)Elections. A defined contribution plan may include a provision, applicable to an 

employee who dies before the employee's required beginning date and who has an 

eligible designated beneficiary, that permits the employee (or eligible designated 

beneficiary) to elect whether the 10-year rule in paragraph (c)(3) of this section or 

the life expectancy rule in paragraph (c)(4) of this section applies. If a plan provides 

for this type of election, then - 

(A) The plan must specify the method of distribution that applies if neither the 

employee nor the designated beneficiary makes the election; 

(B) The election must be made no later than end of the earlier of the calendar year 

by which distributions must be made in order to satisfy paragraph (c)(3) of this 

section and the calendar year in which distributions would be required to begin 

in order to satisfy the requirements of paragraph (c)(4) of this section or, if 

applicable, paragraph (d) of this section; and 

(C) As of the last date the election may be made, the election must be irrevocable 

with respect to the beneficiary (and all subsequent beneficiaries) and must apply 

to all subsequent calendar years. 

Prop. Reg. § 1.401(a)(9)-4 is reproduced in full starting at page Error! Bookmark not defined..  

Below is a brief discussion of selected excerpts. 

Prop. Reg. § 1.401(a)(9)-4(f) provides rules for determining designated beneficiaries when 

benefits are payable to trusts. 

When reviewing a trust agreement, keep in mind Prop. Reg. § 1.401(a)(9)-4(a)(3). “Specificity of 

beneficiary designation,” which provides: 

A beneficiary need not be specified by name in the plan or by the employee to the plan in 

order for the beneficiary to be designated under the plan, provided that the person who is 
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to be the beneficiary is identifiable pursuant to the designation. For example, a designation 

of the employee's children as beneficiaries of equal shares of the employee's interest in the 

plan is treated as a designation of beneficiaries under the plan even if the children are not 

specified by name. The fact that an employee's interest under the plan passes to a certain 

person under a will or otherwise under applicable state law does not make that person a 

beneficiary designated under the plan absent a designation under the plan. 

The last sentence above continues the general rule that paying benefits to an estate precludes 

considering the beneficiaries of that estate, so that designating an estate is tantamount to not 

designating any beneficiary. 

Prop. Reg. § 1.401(a)(9)-4(c), “Rules for determining beneficiaries,” provides: 

(1) Time period for determining the beneficiary. Except as provided in paragraphs (d) and 

(f) of this section and § 1.401(a)(9)-6(b)(2)(i), a person is a beneficiary taken into 

account for purposes of section 401(a)(9) if that person is a beneficiary designated 

under the plan as of the date of the employee's death and none of the events described 

in paragraph (c)(2) of this section has occurred with respect to that person by 

September 30 of the calendar year following the calendar year of the employee's death. 

(2) Circumstances under which a beneficiary is disregarded as a beneficiary of the 

employee. With respect to a beneficiary who was designated as a beneficiary under the 

plan as of the date of the employee's death (including an individual who is treated as 

having been designated as a beneficiary pursuant to paragraph (f) of this section), if 

any of the following events occurs by September 30 of the calendar year following the 

calendar year of the employee's death, then that beneficiary is not treated as a 

beneficiary— 

(i) The beneficiary predeceases the employee; 

(ii) The beneficiary is treated as having predeceased the employee pursuant to a 

simultaneous death provision under applicable State law or pursuant to a qualified 

disclaimer satisfying section 2518 that applies to the entire interest to which the 

beneficiary is entitled; or 

(iii)The beneficiary receives the entire benefit to which the beneficiary is entitled. 

(3) Examples. The following examples illustrate the rules of this paragraph (c). 

(i) Example 1. Employer M maintains a defined contribution plan, Plan X. Employee 

A dies in 2022 having designated A's three children—B, C, and D—as 

beneficiaries, each with a one-third share of A's interest in Plan X. B executes a 

disclaimer within 9 months of A's death and the disclaimer satisfies the other 

requirements of a qualified disclaimer under section 2518. Pursuant to the qualified 

disclaimer, B is disregarded as a beneficiary. 

(ii) Example 2. The facts are the same as in Example 1 in paragraph (c)(3)(i) of this 

section except that B does not execute a disclaimer until 10 months after A's death. 
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Even if the disclaimer is executed by September 30 of the calendar year following 

the calendar year of A's death, the disclaimer is not a qualified disclaimer (because 

B does not meet the 9-month requirement of section 2518) and B remains a 

designated beneficiary of A. 

(iii)Example 3. The facts are the same as in Example 1 in paragraph (c)(3)(i) of this 

section except that, in exchange for B's disclaimer of the one-third share of A's 

interest in Plan X, C transfers C's interest in real property to B. Because B has 

received consideration for B's disclaimer of the one-third share, it is not a qualified 

disclaimer under section 2518 and B remains a designated beneficiary. 

(iv) Example 4. The facts are the same as in Example 1 in paragraph (c)(3)(i) of this 

section except that Charity E (an organization exempt from taxation under section 

501(c)(3)) also is a beneficiary designated under the plan as of the date of A's death, 

with B, C, D, and Charity E each having a one-fourth share of A's interest in Plan 

X. Plan X distributes Charity E's one-fourth share of A's interest in the plan by 

September 30 of the calendar year following the calendar year of A's death. 

Accordingly, Charity E is disregarded as A's beneficiary, and B, C, and D are 

treated as A's designated beneficiaries. 

(v) Example 5. The facts are the same as in Example 1 in paragraph (c)(3)(i) of this 

section except that A's spouse, F, also is a beneficiary designated under the plan. A 

and F were residents of State Z so that State Z law applies. The laws of State Z 

include a simultaneous death provision under which two individuals who die within 

a 120-hour period of one another are treated as predeceasing each other. F dies four 

hours after A and under the laws of State Z, F is treated as predeceasing A. Because, 

under applicable State law, F is treated as predeceasing A, F is disregarded as a 

beneficiary of A. 

(vi) Example 6. The facts are the same as in Example 1 in paragraph (c)(3)(i) of this 

section except that B, who was alive as of the date of A's death, dies before 

September 30 of the calendar year following the calendar year of A's death. Prior 

to B's death, none of the events described in paragraph (c)(2) of this section 

occurred with respect to B. Accordingly, B is still a beneficiary taken into account 

for purposes of section 401(a)(9) regardless of the identity of B's successor 

beneficiaries. 

I refer to September 30 of the calendar year following the calendar year of the employee’s death 

as the “beneficiary finalization deadline.” 

Prop. Reg. § 1.401(a)(9)-4(f)(1)(ii), “Types of trusts,” includes: 

(A) The term conduit trust means a see-through trust, the terms of which provide that, with 

respect to the deceased employee's interest in the plan, all distributions will, upon 

receipt by the trustee, be paid directly to, or for the benefit of, specified beneficiaries; 

and 

(B) The term accumulation trust means any see-through trust that is not a conduit trust. 
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Note that a conduit trust may have multiple beneficiaries. 

Prop. Reg. § 1.401(a)(9)-4(f)(1)(iii), “Certain accumulations disregarded,” provides that “a trust 

will not fail to be treated as a conduit trust merely because the trust terms requiring the direct 

payment of amounts received from the plan do not apply after the death of all of the [current] 

beneficiaries.” 

Prop. Reg. § 1.401(a)(9)-4(f)(3)(i) provides that, generally, what I refer to as “current 

beneficiaries” and “remaindermen” are “treated as having been designated as beneficiaries of the 

employee under the plan.”  Prop. Reg. § 1.401(a)(9)-4(f)(3)(i)(A) describes what I refer to as a 

“current beneficiary”: 

Any beneficiary who could receive amounts in the trust representing the employee's 

interest in the plan that are neither contingent upon, nor delayed until, the death of another 

trust beneficiary who did not predecease (and is not treated as having predeceased) the 

employee. 

Prop. Reg. § 1.401(a)(9)-4(f)(3)(i)(B) describes what I refer to as a “remainderman”: 

Any beneficiary of an accumulation trust that could receive amounts in the trust 

representing the employee's interest in the plan that were not distributed to [current] 

beneficiaries. 

However, not all remainderman count: 

• Prop. Reg. § 1.401(a)(9)-4(f)(3)(ii)(A), “Entitlement conditioned on death of secondary 

beneficiary,” disregards “any beneficiary of an accumulation trust who could receive amounts 

from the trust that represent the employee's interest in the plan solely because of the death of 

another” remainderman.  However, that rule does not apply if the other remainderman 

“predeceased (or is treated as having predeceased) the employee” or is a current beneficiary. 

• Prop. Reg. § 1.401(a)(9)-4(f)(3)(ii)(B), “Entitlement conditioned on death of young 

individual,” provides that, “the terms of the trust require full distribution of amounts in the 

trust representing the employee's interest in the plan to that individual by the later of the end 

of the calendar year following the calendar year of the employee's death and the end of the 

tenth calendar year following the calendar year in which [a current beneficiary] attains the age 

of majority…, then any other beneficiary of the trust who could receive amounts in the trust 

representing the employee's interest in the plan if that individual dies before full distribution 

to that individual is made is not treated as having been designated as a beneficiary of the 

employee under the plan.”  Prop. Reg. § 1.401(a)(9)-4(e)(3), “Determination of age of 

majority,” provides, “An individual reaches the age of majority on the individual's 21st 

birthday.”  In other words, if a trust terminates at the end of the calendar year in which a 

beneficiary reaches age 31, remaindermen are disregarded. 

Disregarding remaindermen means under this bullet point means that a trust for a minor-child 

EDB does not have to be a conduit trust to qualify for the life expectancy payout.  It does not 

mean that a beneficiary who is not a minor-child EDB is converted to an EDB; rather, the 10-

year rule applies to such a minor non-EDB. 
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• If all of the current beneficiaries are disabled or chronically ill, their life expectancies may be 

used, without regard to the remaindermen, except that a last-person-standing clause appears to 

be required.  Prop. Reg. §§ 1.401(a)(9)-4(g)(1)(i) (must be only designated beneficiaries), 

1.401(a)(9)-4(g)(3).  However, for any other trust for an EDB, all of the remaindermen who 

count must also be EDBs to be able to use the oldest EDB’s life expectancy.  Prop. 

Reg. §§ 1.401(a)(9)-4(f)(6), comparing Example (2) with Example (3). 

Looking further at Prop. Reg. § 1.401(a)(9)-4(f)(3)(ii)(A), if a trust for a child has only that child 

as a current beneficiary, then has a trust for only a grandchild as the remaindermen, then Prop. 

Reg. § 1.401(a)(9)-4(f)(3)(ii)(A) may disregard those who take only on the death of the grandchild.  

On the other hand, if the trust for the child also had the child’s descendants as beneficiaries, then 

Prop. Reg. § 1.401(a)(9)-4(f)(3)(ii)(A) may disregard only takers on the death of a descendant who 

was born after the child’s death.  I am unsure of the full implication of “could” and “solely” and 

therefore recommend using a Last One Standing clause as a precaution, especially given that this 

clause can be eliminated after about 10 years.1 

If one uses a trust that distributes outright at age 31, consider whether to limit any facility of 

payment clause, such as Section 11.1, “Special Methods of Payment,” on page 31 of the materials, 

so that the retirement plan benefits cannot be held in further trust after age 31.  More far-reaching 

language is unlikely to be necessary, in that Prop. Reg. § 1.401(a)(9)-4(f)(1)(ii)(A) requires merely 

that a conduit trust pay all distributions “directly to, or for the benefit of” the conduit beneficiaries.  

This is consistent with Code § 401(a)(9)(H)(iii)(I), which refers to “payable to (or for the benefit 

of) a designated beneficiary.” 

Prop. Reg. § 1.401(a)(9)-4(f)(4), “Multiple trust arrangements,” provides that, “if a beneficiary of 

a see-through trust is another trust, the beneficiaries of the second trust will be treated as 

beneficiaries of the first trust,” if the documentation requirements of Prop. Reg. § 1.401(a)(9)-

4(f)(2) are satisfied regarding that second trust.  I am unsure what this means:  If the second trust 

terminates in favor of another trust, then do the beneficiaries of the third and perhaps subsequent 

trusts need to be tested?  I don’t know the answer.  To try to be safe, for now I am using the last-

person-standing approach – when only one individual is left in the complete line of beneficiary 

succession, that person receives the benefits and any reinvested distributions outright. 

Prop. Reg. § 1.401(a)(9)-4(f)(5) describes “Identifiability of trust beneficiaries.”  Prop. 

Reg. § 1.401(a)(9)-4(f)(4)(i) provides that current beneficiaries and remaindermen “are 

identifiable if it is possible to identify each person eligible to receive a portion of the employee's 

interest in the plan through the trust” and apply the Prop. Reg. § 1.401(a)(9)-4(a)(3) specificity 

requirements. 

Prop. Reg. § 1.401(a)(9)-4(f)(6), Error! Reference source not found. (reproduced on page Error! 

Bookmark not defined.), describes a marital trust for B, where the decedent A’s sibling (“who is 

less than 10 years younger than A (and thus is an eligible designated beneficiary)”) is a 

remainderman, followed by a charity.  Its analysis: 

 
1 See paragraph of text accompanying fn 11 on page Error! Bookmark not defined.. 
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Because some amounts distributed from A's account in Plan X to Trust P may be 

accumulated in Trust P during B's lifetime, Trust P is an accumulation trust. Pursuant to 

paragraph (f)(3)(i)(B) of this section, A's sibling, as the residual beneficiary of Trust P, is 

treated as a beneficiary designated under Plan X (even though access to those amounts is 

delayed until after B's death). Pursuant to paragraph (f)(2)(iii)(A) of this section, because 

Charity Z's entitlement to amounts in the trust is based on the death of a beneficiary 

described in paragraph (f)(3)(i)(B) of this section, Charity Z is disregarded as a beneficiary 

of A. Under §  1.401(a)(9)-5(f)(1), the designated beneficiary used to determine the 

applicable denominator is the oldest of the designated beneficiaries of Trust P's interest in 

Plan X. B is the oldest of the beneficiaries of Trust P's interest in Plan X (including residual 

beneficiaries). Thus, the applicable denominator for purposes of section 401(a)(9)(B)(iii) 

is B's life expectancy. Because A's sibling is a beneficiary of A's account in Plan X in 

addition to B, B is not the sole beneficiary of A's account and the special rule in 

section 401(a)(9)(B)(iv) and §  1.401(a)(9)-3(d) is not available. Accordingly, the annual 

required minimum distributions from the account to Trust P must begin no later than the 

end of the calendar year immediately following the calendar year of A's death. 

This analysis underscores several points: 

• The remainder passed outright to an individual, so the charity whose interest was contingent 

on that individual predeceasing the current beneficiary was disregarded. 

• Although the sole remainderman is an eligible designated beneficiary, the trust being an 

accumulation trust prevents the surviving spouse from using the special rule for a surviving 

spouse to delay distributions until the employee would have attained age 72. 

• Not mentioned is, if the sole individual remainderman had predeceased the employee, the trust 

may be reformed into a charitable remainder trust under Code § 2055(e)(3). 

Part Error! Reference source not found. Error! Reference source not found. explains the ef

fect of multiple beneficiaries on which distribution periods are used. 

Reg. § 1.401(a)(9)-4(f)(4)(ii), “Power of appointment,” provides much needed relief relative to 

what we perceived the rules to be before the SECURE Act: 

(A) Exercise or release of power of appointment by September 30. A trust does not fail to 

satisfy the identifiability requirements of this paragraph (f)(5) merely because an 

individual (powerholder) has the power to appoint a portion of the employee's interest 

to one or more beneficiaries that are not identifiable within the meaning of 

paragraph (f)(5)(i) of this section. If the power of appointment is exercised in favor of 

one or more identifiable beneficiaries by September 30 of the calendar year following 

the calendar year of the employee's death, then those identifiable beneficiaries are 

treated as beneficiaries designated under the plan. The preceding sentence also applies 

if, by that September 30, in lieu of exercising the power of appointment, the 

powerholder restricts it so that the power can be exercised at a later time in favor of 

only two or more identifiable beneficiaries (in which case, those identified beneficiaries 

are treated as beneficiaries designated under the plan). However, if, by that 
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September 30, the power of appointment is not exercised (or restricted) in favor of one 

or more beneficiaries that are identifiable within the meaning of paragraph (f)(5)(i) of 

this section, then each taker in default (that is, any person that is entitled to the portion 

that represents the employee's interest in the plan subject to the power of appointment 

in the absence of the powerholder exercising the power) is treated as a beneficiary 

designated under the plan. 

(B) Exercise of power of appointment after September 30 of the calendar year following 

the calendar year of the employee's death. If an individual has a power of appointment 

to appoint a portion of the employee's interest to one or more beneficiaries and the 

individual exercises the power of appointment after September 30 of the calendar year 

following the calendar year of the employee's death, then the rules of 

paragraph (f)(5)(iv) of this section apply with respect to any trust beneficiary that is 

added pursuant to the exercise of the power of appointment. 

Ignoring an unexercised power of appointment greatly simplifies drafting – we no longer need to 

concern ourselves with the scope of a power of appointment!2  Instead, we have to be careful in 

drafting the exercise of a power of appointment so that we don’t shorten the period in an 

inadvisable manner.  Reg. § 1.401(a)(9)-4(f)(5)(iv), “Addition of beneficiary after September 30,” 

provides the consequence: 

If, after September 30 of the calendar year following the calendar year of the employee's 

death, a trust beneficiary described in paragraph (f)(3) of this section is added as a trust 

beneficiary (whether through the exercise of a power of appointment, the modification of 

trust terms, or otherwise), then— 

(A) The addition of the beneficiary will not cause the trust to fail to satisfy the identifiability 

requirements of this paragraph (f)(5); 

(B) Beginning in the calendar year after the calendar year in which the new trust beneficiary 

was added, the rules of §  1.401(a)(9)-5(f)(1) will apply taking into account the new 

beneficiary and all of the beneficiaries of the trust that were treated as beneficiaries of 

the employee before the addition of the new beneficiary; and 

(C) Subject to paragraph (f)(5)(v) of this section, the rules of paragraphs (b) and (e)(2) of 

this section and § 1.401(a)(9)-5(f)(2) will apply taking into account the new beneficiary 

and all of the beneficiaries of the trust that were treated as beneficiaries of the employee 

before the addition of the new beneficiary. 

For further relief when a beneficiary is added, Reg. § 1.401(a)(9)-4(f)(5)(v), “Delay in full 

distribution requirement,” ameliorates the consequence: 

 
2 How does one restrict a power of appointment?  If the power if exercisable only by will, the trust agreement or 

applicable state law would need to provide a mechanism.  My trust agreement, when defining the term “Appoint” (see 

page 36 of this document), allows the inter vivos exercise of powers of appointment, whether the power takes effect 

immediately or merely passes property at the death of the person holding the power. 
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This paragraph (f)(5)(v) provides a special rule that applies if a full distribution of the 

employee's entire interest in the plan is not required in a calendar year pursuant to 

§  1.401(a)(9)-5(e), but a beneficiary is added in that calendar year. In that case, if, taking 

into account the added beneficiary pursuant to paragraph (f)(5)(iv)(C) of this section, a full 

distribution of the employee's entire interest in the plan would have been required in that 

calendar year or an earlier calendar year, then a full distribution of the employee's entire 

interest in the plan will not be required until the end of the calendar year after the calendar 

year in which the beneficiary is added. For example, if life expectancy payments are being 

made to an eligible designated beneficiary and, more than 10 years after the employee's 

death, a beneficiary is added who is not an eligible designated beneficiary as described in 

paragraph (e) of this section, then the employee is treated as not having an eligible 

designated beneficiary for purposes of §  1.401(a)(9)-5(e)(2) (so that a full distribution of 

the employee's entire interest in the plan would have been required within 10 years of the 

employee's death). However, pursuant to this paragraph (f)(5)(v), the full distribution of 

the employee's entire interest in the plan is not required until the end of the calendar year 

following the calendar year in which the new trust beneficiary was added. 

Note that, once the benefits have been fully distributed to the trust, we don’t have to worry about 

how a later exercise might have affected the distribution period.  So, the last-person-standing 

approach is not absolute – after the benefits have been fully distributed, a power of appointment 

can override it without any consequence. 

Prop Reg § 1.401(a)(9)-4(f)(6)(iv), which is Example (4), provides: 

(A) Facts related to plan and beneficiary. Employer N maintains a defined contribution 

plan, Plan Y. Employee F, an employee of N, died in 2022 at the age of 60. F named a 

testamentary trust (Trust Q), which was established under F's will, as the beneficiary 

of all amounts payable from F's account in Plan X after F's death. Trust Q satisfies the 

see-through trust requirements of paragraph (f)(2) of this section. 

(B) Facts related to trust. Under the terms of Trust Q, all trust income is payable to F's 

surviving spouse, G, and G has a power of appointment to name the beneficiaries of 

the residual in Trust Q. The power of appointment provides that, if G does not exercise 

the power, then upon G's death, F's descendants are entitled to the remainder interest in 

Trust Q, per stirpes. As of the date of F's death, F has two children, K and L, who are 

not disabled or chronically ill and who are both older than age 21. Before September 30 

of the calendar year following the calendar year in which F died, G irrevocably restricts 

G's power of appointment so that G may exercise the power to appoint the remainder 

beneficiaries of Trust Q only in favor of G's siblings (who all are less than 10 years 

younger than F and thus, are eligible designated beneficiaries). 

(C) Analysis. Pursuant to paragraph (f)(5)(ii)(A) of this section, because G timely restricted 

the power of appointment so that G may exercise the power to appoint the residual 

interest in Trust Q only in favor of G's siblings, the designated beneficiaries are G and 

G's siblings. Because all of the designated beneficiaries are eligible designated 

beneficiaries, annual life expectancy payments are permitted under 

section 401(a)(9)(B)(iii). Note, however, that because §  1.401(a)(9)-5(e) applies, a 
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distribution of the remaining interest is required by no later than 10 years after the 

calendar year in which the oldest of G and G's siblings dies. 

The example is a little unclear, in that it says that G irrevocably restricted the exercise of the power 

of appointment but does not say that G actually exercised it.  Initially I had assumed that the 

government assumed that the restriction was combined with a revocable exercise.  Then I realized 

that the scope of a power of appointment would irrelevant, when any power of appointment is 

disregarded except to the extent that the power is exercised.  I have now concluded that irrevocably 

restricting a power of appointment counts as the equivalent of an exercise, even though it does not 

actually change the remaindermen expected to take under the trust agreement.  The government is 

simply giving us a way to reduce who is counted without actually changing who is likely to take.  

It does not make much sense, but pointing that out and suggesting the government change the rules 

might have resulted in some other rules that make even less sense, so we should just accept thus 

additional rule. 

If the trust agreement does not sufficiently restrict the current beneficiaries and the remaindermen 

who count, we can fall back on Reg. § 1.401(a)(9)-4(f)(5)(iii), “Modification of trust terms,” which 

provides: 

(A) State law will not cause trust to fail to satisfy identifiability requirement. A trust will 

not fail to satisfy the identifiability requirements of this paragraph (f)(5) merely 

because the trust is subject to state law that permits the trust terms to be modified after 

the death of the employee (such as through a court reformation or a permitted 

decanting) and thus, permits changing the beneficiaries of the trust. 

(B) Modification of trust to remove trust beneficiaries. A trust beneficiary described in 

paragraph (f)(3) of this section may be removed pursuant to a modification of trust 

terms (such as through a court reformation or a permitted decanting) by September 30 

of the calendar year following the calendar year of the employee's death, in which case 

that person is disregarded in determining the employee's designated beneficiary. 

(C) Modification of trust to add trust beneficiaries. A trust beneficiary described in 

paragraph (f)(3) of this section may be added through a modification of trust terms 

(such as through a court reformation or a permitted decanting). If the beneficiary is 

added on or before September 30 of the calendar year following the calendar year of 

the employee's death, paragraph (c) of this section will apply taking into account the 

beneficiary that was added. If the beneficiary is added after that September 30, then the 

rules of paragraph (f)(5)(iv) of this section will apply with respect to the beneficiary 

that is added. 

Suppose a trust is divided and beneficial interests as rearranged, and all of that happens before the 

September 30 beneficiary finalization date.  The IRA is then divided into a separate inherited IRA 

for each resulting separate trust.  Do the unique characteristics of each separate trust apply to 

separately determine payouts, or does Prop. Reg. § 1.401(a)(9)-8(a)(1)(iii), “Separate application 

of section 401(a)(9) for trust beneficiaries.,” put the kibosh on that: 
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(A) General prohibition. Except as provided in paragraph (a)(1)(iii)(B) of this section, 

section 401(a)(9) may not be applied separately to the separate interests of each of the 

beneficiaries of a trust that satisfies the requirements of § 1.401(a)(9)-4(f)(2). Thus, 

section 401(a)(9) may not be applied separately to each of the beneficiaries of the trust 

who are taken into account under § 1.401(a)(9)-4(f)(3). In this case, for purposes of the 

excise tax under section 4974, the trust is the payee with respect to the required 

distribution of the employee's interest in the plan. 

(B) Special rule for type I applicable multi-beneficiary trust. Section 401(a)(9) may be 

applied separately with respect to the separate interests of the beneficiaries reflected in 

the separate trusts of each beneficiary of a type I applicable multi-beneficiary trust 

described in § 1.401(a)(9)-4(g)(2), provided that the separate accounting rules of 

paragraph (a)(2) of this section are satisfied. 

It appears that (A) stops that process in its tracks unless a disabled or chronically ill beneficiary is 

involved.  However, if the beneficiary designation form provides separate trusts from the 

inception, each separate trust could be modified and have a separate payout.3 

II. Explanation of Retirement Planning Default Provisions for Life Trusts for Descendants 

This memo is intended as a practice aid; and the reader is expected to exercise his or her 

independent legal judgment, and any reader who is not a lawyer is expected to use a lawyer who 

will exercise his or her independent legal judgment.  This form reflects a variety of assumptions 

and preferences; and what terms should be in a trust may vary significantly from this, depending 

on the lawyer, the client, and whether those expected to serve trustee may be comfortable with 

them.  In most cases, I will not use all of the provisions described below.  Furthermore, I expect 

my thoughts to change over time as I discuss this with my law partners and with others outside my 

firm, so I don’t view this form as static.  Also, the Proposed Regulations include many nuances 

that I have not fully explored, which will be fleshed out in ACTEC comments to the Proposed 

Regulations that must be submitted by May 25, 2022.  Finally, in light of the remaining questions 

and the lack of well-accepted form language, in most cases I would not amend an estate plan solely 

to work in the SECURE Act, but when drafting a new one or restating an old one I would want to 

include something helpful.  With these caveats, we need to at least have some starting point, so 

here goes! 

First, below I advocate significant flexibility.  Some may be uncomfortable regarding whether the 

flexibility might cause the trust to lose its qualification as a see-through trust that allows 

identification of only qualified beneficiaries.  In some cases, my view or our view may become 

irrelevant.  Qualified plans generally decline to maintain a deceased participant’s account and 

require it be paid out.  In those cases, to the extent that the tax laws permit stretch, that stretch will 

exist only in inherited IRAs receiving a direct trustee-to-trustee transfer under Code § 402(c)(11).  

However, for a nonspousal beneficiary, Code § 402(c)(11) requires a designated beneficiary under 

Code § 401(a)(9)(E) or a see-through trust for a designated beneficiary.  Therefore, if the client 

 
3 In part VII Beneficiary Designation Form, see the text accompanying fn 18. 



 

 - 12 - 7521034 

has material retirement plan assets in a qualified plan (instead of an IRA), consider being much 

more conservative than one might otherwise be. 

Article 7, “Life Trusts,” is the centerpiece.  It is primarily a trust for a child or other descendant, 

but the beneficiary could exercise a power of appointment in favor of anyone, and the wipe-out 

clause could also pass assets to anyone.  First, we’ll do a brief overview of how the Life Trust is 

organized, then we’ll go back and examine each provision. 

Section 7.1 names the trust.  Section 7.2 provides for distributions, with subsection (a) being for 

the beneficiary, subsection (b) being for the beneficiary’s descendants, and subsection (c) 

providing rules for IRAs (IRA is my shorthand in this memo for any plan subject to the required 

minimum distribution rules) that generally constrict subsections (a) and (b) and Sections 7.3 

and 7.4.  Section 7.3 is an inter vivos power of appointment.  Section 7.4 is distributions on 

termination.  Section 12.1 explains how to exercise a power of appointment and provides that any 

exercise may be revocable or irrevocable; one can limit the scope of remaindermen by irrevocably 

exercising the power to Appoint in Section 7.4, which may help when doing nonjudicial settlement 

agreements or if the beneficiary needs to limit the scope of the power for other reasons. 

Section 7.2(a) authorizes distributions for the beneficiary’s support (Section 12.18) and welfare 

(Section 12.21). 

“Support” is shorthand for ascertainable standards, and welfare is shorthand for any other reason 

or no reason at all and contemplates making distributions to or for the benefit of (in other words, 

perhaps in trust) the beneficiary.  Interpret “support” in light of Section 11.4, “Consideration of 

Other Resources,” which allows the trustee to consider or ignore other resources and therefore 

introduces considerable flexibility.  In defining “welfare,” Section 12.21 authorizes distributions 

“to or for the benefit of” the beneficiary, which is intended to authorize decanting.  Although I do 

not purport to have my standard Life Trust qualify as a supplemental needs trust, one court has 

authorized decanting into such a trust;4 whether other courts would agree is unclear. 

 
4 Simonsen v. Bremby, 2015 WL 9451031, Med & Med GD (CCH) P 305,504 [not reported in F.Supp.] 

(D. Conn. 2015), aff’d 679 Fed.Appx. 57, Med & Med GD (CCH) P 305,866 (2nd Cir. 2017) (designated as not 

precedential), held that consenting to decanting from a spendthrift trust to a clearly supplemental needs trust did not 

constitute a transfer of an available asset.  Citing POMS SI § 01110.100(B)(1), the Second Circuit reasoned: 

… as DSS argues, Simonsen remains “legally restricted from using” the trust funds except as disbursed to 

her in the discretion of the trustee. Id. § 01110.100(B)(1). 

… The POMS recognizes that a beneficiary’s authority thus to control trust principal may be evident from 

“either specific trust provisions allowing the beneficiary to act on his or her own or by permitting the 

beneficiary to order actions by the trustee.” Id. § 01120.200(D)(1)(b). The trust documents here provide no 

such authority or permission. The trustee alone has authority to direct the use of trust principal for Simonsen’s 

support and welfare. Furthermore, the trust documents do not authorize Simonsen to “revoke or terminate” 

the trusts, and DSS does not contend that Simonsen can “sell ... her beneficial interest” in the trusts, since 

they contain a valid spendthrift clause. Id. § 01120.200(D)(1)(a). 

To the extent the trustee is authorized to direct use of principal only for Simonsen’s support and welfare, 

Simonsen might well be able to sue were the trustee to do otherwise. See generally Restatement (Second) of 

Trusts § 187 (stating that trustee’s exercise of discretion “is not subject to control by the court, except to 

prevent an abuse by the trustee of his discretion”). But the POMS states that an individual is “not require[d] 

... to undertake litigation in order to accomplish ...access” to a resource. POMS SI § 01120.010(C)(2). “The 

property is not a resource under such circumstances....” Id. 
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Because “welfare” is not “ascertainable,” it is quite tax-sensitive, and who holds the power is of 

great importance.  Most states have statutes prohibiting a beneficiary who is trustee from 

exercising such a power.  Section 11.5, “No Discharge of Support Obligations and Other 

Limitations,” opts out of such a statute and provides alternative rules.  It addresses what I’ll refer 

to here as “sensitive powers” – authority to make distributions for a beneficiary not made for 

ascertainable standards or payments that discharge that beneficiary’s legal obligations.  Generally, 

neither the beneficiary nor a trustee appointed by the beneficiary may exercise sensitive powers; 

however, a trustee the beneficiary appointed may exercise sensitive powers if the trustee is an 

“independent trustee” – a person who is not a Code § 672(c) related or subordinate party, given 

that private letter rulings in the general power of appointment area defer to Rev. Rul. 95-58.  If the 

beneficiary is the sole trustee, the beneficiary has two choices.  Under subsection (c), the 

beneficiary may appoint an independent trustee.  Alternatively, the beneficiary may resign as 

trustee, let the beneficiary’s successor named under Section 9.1 exercise sensitive powers, then the 

beneficiary may exercise his or her authority under Section 9.2(b)(3) to appoint himself or herself 

as trustee again.  The highlighted language in Section 11.5 is of limited use – it is a Missouri 

equivalent of giving the beneficiary what is effectively an unlimited withdrawal right while 

providing protection from creditors under RSMo § 456.5-501.1. 

Section 7.2(b) authorizes distributions for the beneficiary’s descendants.  Sometimes I omit it.  

“Reasonable support and comfort” is an ascertainable standard used in gift tax regulations.  

Suppose a child is serving as trustee of trust for the child and wants to make distributions to her 

descendants.  If she does so not using an ascertainable standard, she may make a gift.  If she does 

so discharging a support obligation, that would be like holding a general power, and Section 11.5 

prohibits that.  The language we used is intended to communicate authorizing more than support 

obligation but still being within an ascertainable standard.  Our definition of support in 

Section 12.18 is broader than a support obligation, so perhaps this is not necessary, but it just 

seems to be a nice way to communicate what we wanted to.  Other than this concern, using support, 

welfare, or both would be fine. 

Now we get into drafting for IRAs and other plans subject to the requirement minimum distribution 

rules.  These assets are referred to as “Benefits.”  As an aside, most employers have no desire to 

keep track of their dead employees’ beneficiaries, so generally retirement plans are paid to 

deceased employees’ IRAs. 

The first sentence of the introduction to subsection (c) refers to the Life Trust being a beneficiary 

of a Benefit Plan directly or indirectly.  Examples of the latter: 

• The Revocable Trust might be named as the direct beneficiary.  Generally, I do not recommend, 

naming the Revocable Trust as beneficiary, because any change to one Life Trust affects all 

Life Trusts.5 

 
These POMS interpretations are not inconsistent with 20 C.F.R. § 416.1201’s definition of resources and, 

thus, we defer to them here, see Lopes v. Dep’t of Soc. Servs., 696 F.3d at 186, and conclude that the district 

court did not abuse its discretion in determining that Simonsen had established likely success on the merits 

of her claim that the Predecessor Trusts are not available resources under the federal SSI program. 
5 See text accompanying and preceding fn 3 on page 11.  If Benefits are payable to the Revocable Trust, the Benefits 

Trustee may want to restrict the exercise of a power to Appoint or any other trust modification until all Benefits are 
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• Each Life Trust (the “Main Beneficiary”) terminates in favor of other Life Trusts (the 

remaindermen).  Thus, a remainderman Life Trust is not directly a designated beneficiary; 

rather, the Main Beneficiary is a designated beneficiary.  Thus, any remainderman Life Trust 

is indirectly a beneficiary. 

Subsection (c)(1) requires withdrawals from a Benefit Plan to the extent required by the minimum 

distribution rules and authorizes additional withdrawals.  Section 7.2(c) does not restrict 

distributions to the beneficiary and the beneficiary’s descendants.  One needs to go back to 

Section 7.2(a) and (b) for that.  One law firm has suggested having one trust for all of the grantor’s 

children and their descendants, distributing to beneficiaries whose tax would be the least, with 

equalizing distributions to other beneficiaries in the current year from a side-by-side trust,6 in 

future years, or upon trust termination; however, one needs to consider the multiple trust rule under 

Code § 643(f),7 which may collapse side-by-side trusts. 

Subsection (c)(2) provides the paradigm that will apply unless another paradigm is more 

appropriate.  (Of course, if a predecessor trust was a conduit trust, no special provisions are 

required, because downstream beneficiaries are ignored.)  I view predicting whether any 

beneficiary will qualify for an exception to the 10-year rule and how much will be in the Benefit 

Plan when the grantor dies to be an impossible task, so whatever default rules I put in 

subsection (c)(2) based on the client’s circumstances have a very high chance of becoming 

inappropriate for any changes that may occur between date of signing and whenever the client dies 

or otherwise is unable to change the provisions.  Thus, each paradigm is not only defined by 

Section 11.17 but also contemplates that it can be changed by Section 11.17. 

Before addressing the paradigms under Section 11.17 that contemplate using a period relating to 

the existence of one or more individual beneficiaries, note that, if the IRA owner dies after the 

required beginning date, the decedent’s life expectancy is used (the “ghost life expectancy”), 

unless the oldest counted beneficiary has a longer life expectancy.8  In the latter case, the oldest 

counted beneficiary’s life expectancy is used, but the entire IRA must be distributed no later than 

the 10th calendar year following the calendar year of the employee’s death:9 

• Does the preceding sentence mean that distributions with respect to a decedent with a life 

expectancy less than the beneficiary’s, that would have been distributed over a period 

exceeding 10 years, are cut short if there was a designated beneficiary who is not an eligible 

 
distributed, so that actions taken with respect to one trust do not affect the other trusts created after the Revocable 

Trust terminates. 
6 Gassman, Crotty & Denicolo’s “Tea Pot Trust System.” 
7 See Gorin, part II.J.9.c. Multiple Trusts Created for Tax Avoidance, “Structuring Ownership of Privately-Owned 

Businesses: Tax and Estate Planning Implications,” available by emailing the author at sgorin@thompsoncoburn.com.  

The author encourages you to subscribe to his free quarterly newsletter, which provides a link to the most recent 

version of this few thousand page PDF, by  completing the form at http://www.thompsoncoburn.com/forms/gorin-

newsletter. 
8 Prop. Reg. § 1.401(a)(9)-5(d)(1).  Prop. Reg. § 1.401(a)(9)-5(d)(3)(ii), “Employee's life expectancy,” provides: 

The employee's remaining life expectancy is determined initially using the employee's age as of the 

employee's birthday in the calendar year of the employee's death. In subsequent calendar years, the remaining 

life expectancy is determined by reducing that initial life expectancy by one for each calendar year that has 

elapsed after that first calendar year. 
9 Prop. Reg. § 1.401(a)(9)-5(e)(1), (2). 

mailto:sgorin@thompsoncoburn.com
http://www.thompsoncoburn.com/forms/gorin-newsletter
http://www.thompsoncoburn.com/forms/gorin-newsletter
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designated beneficiary (EDB)?  If it does, then should one take actions post-mortem to be able 

to use only the decedent’s life expectancy, to get a longer period?  If one does that, then 

distributions during the first 10 years may be accelerated (because the decedent’s life 

expectancy is shorter than the beneficiary’s) so that distributions can be stretched a few more 

than 10 years; generally, financial (including tax) projections should be run to determine the 

best outcome. 

• If it turns out that having no designated beneficiary would generate a better result, under my 

forms a beneficiary who has reached the age of maturity set by the decedent could exercise an 

inter vivos power of appointment to add a charitable beneficiary. 

• Post-mortem actions might be taken to eliminate beneficiaries so that the oldest countable 

beneficiary has a favorable life expectancy. 

If the designated beneficiary is older than the IRA owner, then the IRA owner’s life expectancy is 

used; however, the designated beneficiary’s death accelerates distributions.10  Thus, having an 

older designated beneficiary does not help and can hurt.  Therefore, consider taking steps to 

prevent looking to the older designated beneficiary’s life. 

Because Roth accounts never have a required beginning date, the ghost life expectancy never 

applies to them, and we merely need concern ourselves whether any individual is the last one 

standing, without being concerned about the beneficiaries’ ages. 

Section 11.17, “Special Rules for Benefits,” is the heart of my SECURE Act provisions.  

Subsection (a) defines the paradigms that Section 7.2(c)(2) references.  Subsection (b) authorizes 

modifying the trust to fit the post-mortem facts (as contrasted with assumptions made while 

drafting the estate plan).  Subsection (c) defines terms. 

Within subsection (a): 

• Paragraph (1), “Last One Standing Trust,” imposes a last-person-standing rule.  Unless the 

trust is a conduit trust, this provision may be required to make the trust a qualified see-through 

trust.11  In most cases, I view an accumulation trust as desirable, and the Last One Standing 

Trust may be required for an accumulation trust to get stretch if the ghost life expectancy is 

not a better paradigm.  Benefits, withdrawals of Benefits, and any reinvested withdrawals of 

Benefits together constitute Fruits of Benefits, which must ultimately be payable to one or 

more individuals.  To track this limitation, as a practical matter the trustee may need to place 

the Fruits of Benefits into a separate trust.  However, after all Benefits have been distributed, 

violating this segregation would have no practical tax impact, so in many cases this limitation 

will turn out to be a paper tiger.  So, in many cases, after around 10 years have passed and 

Benefits have been fully withdrawn from the IRA, the primary beneficiary can eliminate the 

Last One Standing feature without causing any harm. 

 
10 Prop. Reg. § 1.401(a)(9)-5(e)(5). 
11 See text preceding and accompanying fn 1 on page 6 for when the Last One Standing clause might not 
be necessary. 
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• Paragraph (2), “Conduit Trust,” tracks the regulations for conduit trusts.  Here are some 

examples when a conduit approach may be desirable: 

o The Benefit Plan is relatively modest, so conduit distributions won’t disturb the overall 

estate plan very much. 

o The trust would have made the distributions anyway, and the trust has significant other 

income that is taxed at lower rates (for example, dividends taxed as capital gains, or capital 

gains that are actually distributed.  Treas. Reg. § 1.661(b)-1 provides that all of the trust’s 

items of income is pro-rated according to how much DNI is distributed or retained; the 

trustee can’t select which income is distributed and which is retained.  However, if a 

particular class of income is directed to be distributed, those distributions will carry out 

that class of income.  If IRA income is taxed at more favorable rates in the beneficiary’s 

hands than in the trust’s hands – and that is the case more so than other classes of income 

– then a conduit trust would facilitate that treatment. 

o If the client prefers to leave Benefits outright because the beneficiaries are responsible 

individuals, consider what happens if a beneficiary becomes incapacitated due to illness or 

accident after the grantor becomes incapacitated or dies, so the grantor cannot adjust the 

plan to take into that incapacity.  Such a situation may require a conservatorship for the 

beneficiary or may make outright distributions inappropriate.  A conduit trust (combined 

with appropriate drafting in Article 7 and Section 11.5) lets the beneficiary take outright if 

that remains appropriate and lets a trustee intervene if the beneficiary is incapacitated, with 

such intervention perhaps being limited to management outside of a conservatorship setting 

or being substantial enough that distribution provisions are modified. 

o Any trust for an EDB other than a disabled or chronically ill beneficiary gets to use the life 

expectancy of one or more EDBs only if all beneficiaries, including remaindermen, are 

EDBs.  A conduit trust would eliminate the need to consider remaindermen.  If you use a 

conduit trust as a client’s default rule for these other EDBs, consider which conditions 

should trigger it instead of making it apply to all such EDBs in all situations.  For example, 

you might cap (by dollar amount or formula) the amount that is automatically held in a 

conduit trust, understanding that subsection (b) may be used to adjust that amount up or 

down. 

• Paragraph (3), “Age 31 Trust,” tracks the proposed regulations’ allowing one to disregard 

remaindermen if the primary beneficiary gets the benefits outright at age 31.  This provision is 

helpful only of the beneficiary is not yet 21 when the grantor dies, so if the beneficiary is older 

than 21 then the trust is instead a conduit trust (given that the age 31 trust paradigm assumes 

that the grantor wants the beneficiary to take outright anyway).  Because an Age 31 trust 

required this outright distribution at 31, it cannot be subject to contingencies that defer payment 

past that age, so any modification that makes it not qualify must be made by the September 30 

beneficiary finalization date. 

• Paragraph (4), “Trust for Disabled or Chronically Ill Beneficiaries,” provides an accumulation 

trust for the life of one or more of such individuals, merely tracking the statute’s language.  

Prop. Reg. § 1.401(a)(9)-4(g)(3), “Type II applicable multi-beneficiary trust,” provides: 
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(i) General definition. An applicable multi-beneficiary trust is a type II applicable 

multi-beneficiary trust if-- 

(A) The trust terms identify one or more individuals, each of whom is disabled (as 

defined in paragraph (e)(1)(iii) of this section) or chronically ill (as defined in 

paragraph (e)(1)(iv) of this section), who are entitled to benefits during their 

lifetime; and 

(B) The terms of the trust provide that no individual (other than an individual 

described in paragraph (g)(3)(i)(A) of this section) has any right to the 

employee’s interest in the plan until the death of all of the eligible designated 

beneficiaries described in paragraph (g)(3)(i)(A) with respect to the trust. 

(ii) Special rule for type II applicable multi-beneficiary trusts. If an employee’s 

beneficiary is a type II applicable multi-beneficiary trust described in 

paragraph (g)(3)(i) of this section, then the beneficiaries of the trust described in 

paragraph (g)(3)(i)(A) of this section are treated as eligible designated beneficiaries 

without regard to whether any of the other trust beneficiaries are not eligible 

designated beneficiaries. 

It has been suggested that one should consider whether to include in the trust agreement the 

settlor’s intent that the trust is intended to be treated as an applicable multi-beneficiary trust 

(“AMBT”):  to help if the trust has to be modified to meet the AMBT rules, to signal to the 

trustee that the beneficiary should be receiving RMDs, and to cause the trustee to pursue legal 

assistance to understand how to administer the trust as an AMBT. 

Subsection (b) authorizes the Benefits Trustee to modify the trust.  Because the proposed 

regulations disregard unexercised powers of appointment, this subsection is couched in that term.  

Section 12.1 sets forth the procedure for exercising a power of appointment.  Section 11.17(b) is 

extremely broad to provide maximum flexibility. 

As to subsection (c)(2), there is nothing special about the term “Benefits Trustee,” other than 

making sure the person who holds those powers can hold such tax-sensitive powers.  Depending 

on the proposed exercise of power, the Benefits Trustee may be concerned that the exercise may 

violate the Benefits Trustee’s duty to promote beneficial interests impartially.  Accordingly, the 

Benefits Trustee may ask the trustee to appoint a Trust Protector. 

Note that Section 7.3 also authorizes a beneficiary who is old enough to modify the trust. 

Part IV Conduit Marital Trust, is designed for a long-term second (or subsequent) marriage.  Here, 

the grantor cares more about supporting the surviving spouse than ensuring the IRA goes to the 

children from the first marriage.  However, if the surviving spouse doesn’t spend the whole IRA, 

the children from the first marriage get whatever remains.  If the grantor left the IRA outright to 

the surviving spouse and the surviving spouse died prematurely, the surviving spouse’s children 

would get the IRA instead of the children from the first marriage, which would have frustrated the 

parties’ intent. 
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I am unlikely to want to draft a trust for an IRA for a surviving spouse’s that is not a conduit trust, 

because the IRA deferral period will be shortened significantly. 

Part V Family Trust When At Least One Minor Child EDB is a specialized trust when at least one 

child has not reached 21, which lasts until the oldest such child reaches 31.  Normally I terminate 

a family trust when the youngest reaches age 25, so that the trust can put all children through 

college. 

Part VI Clauses to Shift Income Taxation is designed to shift income taxation to the beneficiary.  

Paragraph (1) is intended to address the concern that any Benefits distributed to the trust and not 

also distributed to the beneficiary will trigger income tax at high fiduciary income tax rates: 

• Before using it, look at the discussion in my business structuring materials in part III.B.2.i.viii. 

Creditor and Gift/Estate Tax Issues Regarding Withdrawal Rights, Whether Currently 

Exercisable or Lapsed;12 Ed Morrow has a more comprehensive list.13  Giving the beneficiary 

a withdrawal right generates concerns similar to those in creating a conduit trust.  However, 

given that the Benefits Trustee may wait for quite some time before exercising this authority 

and may tailor the withdrawal right granted to the beneficiary, in some ways the clause may 

be a little less concerning.  Note also that these provisions make the beneficiary a deemed 

owner of the trust for income tax purposes, in whole or in part, under Code § 678(a), so that 

the beneficiary - not the trust - will be taxed on Fruits of Benefits. 

• To the extent that this withdrawal right lapses within the 5&5 power described in 

Code § 2514(e), the assets will not be included in the beneficiary’s estate and may also be 

protected from creditors, the latter depending on state law (California and New York being 

among the states that unfortunately do not provide such protection).  Fish v. U.S., 

432 F.2d 1278 (9th Cir. 1970), held that Code § 2514(e) measures the lapse of a right to 

income by multiplying the income, rather than the trust’s value, by 5%.  So, I adapted language 

developed by Ellen Harrison and Carlyn McCaffrey addressing Fish in a different context into 

my own clause addressing Benefits.14  The example in paragraph (1) converts the right to 

withdraw Benefits in the year of Benefits are distributed to a right to withdraw from the entire 

trust in a subsequent year.  I can’t promise that this fully addresses Fish and leave it to you to 

decide.  Also, when the power converts to a power over principal, consider also requiring the 

 
12 “Structuring Ownership of Privately-Owned Businesses: Tax and Estate Planning Implications,” available by 

emailing the author at sgorin@thompsoncoburn.com or, if you are an ACTEC Fellow and don’t want to wait for my 

response, by going to https://www.actec.org/resources/gorins-business-succession-news and downloading the PDF 

from the most recent newsletter posted there. 
13 Morrow, Edwin P., “IRC Section 678 and the Beneficiary Deemed Owner Trust (BDOT)” (4/19/2018 posted 

5/6/2018 and last revised 4/22/2021). Available at SSRN: https://ssrn.com/abstract=3165592 or 

http://dx.doi.org/10.2139/ssrn.3165592, it includes a chart, “Creditor Protection for Assets Subject to Presently 

Exercisable General Powers of Appointment (Including Crummey, "Five and Five" or Other Withdrawal Powers) Pre 

and Post Lapse in Trust Level of Protection.” 
14 In addition to minor differences in wording, Carlyn would replace the sentence regarding lapses with: “On 

January 31 of the succeeding year and on January 31 of each subsequent year, any withdrawal right not exercised by 

the Primary Beneficiary shall lapse to the extent of 5% of the value of the trust on January 31 (or such larger amount 

that can lapse under section 2514(e) without being considered to be a transfer to the trust by the holder of the 

withdrawal right).”  She points out that, unless the trust receiving the Benefits has substantial assets other than the 

retirement benefits, the risk of using this technique is that the beneficiary for a number of years is likely to have large 

un-lapsed withdrawal rights.  If he or she dies during those years, there could be substantial estate tax inclusion. 

mailto:sgorin@thompsoncoburn.com
https://www.actec.org/resources/gorins-business-succession-news
https://ssrn.com/abstract=3165592
http://dx.doi.org/10.2139/ssrn.3165592
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consent of a nonadverse party to exercise it, which keeps it alive as a general power of 

appointment but may offer protection from creditors.15  In this document, see 

part VIII Withdrawal Right Provisions from Uniform Trust Code. 

Paragraph (2) is designed to make IRA distributions the first type of income that passes to the 

beneficiary on the trust’s K-1.  See the reference to Treas. Reg. § 1.661(b)-1 on page 16. 

I hope you find the provisions below to be helpful thoughts as you independently decide which 

ideas and language may be helpful and appropriate in various situations.  I cannot emphasize 

strongly enough not to view them as boilerplate to be used whole-cloth for all of your trusts for 

descendants (or trusts for anyone else).  Also, as one financially engineers a plan, consider whether 

an IRA should be divided and paid into different trusts with different payouts, which may require 

special provisions in a beneficiary designation form.16 

  

 
15 For example, RSMo § 456.1-103(17) defines: 

"Power of withdrawal", a presently exercisable power of a beneficiary to withdraw assets from the trust 

without the consent of the trustee or any other person. 

RSMo § 456.5-504 prevents a creditor from requiring a trustee to exercise discretion. 
16 In part VII Beneficiary Designation Form, see the text accompanying fn 18, which is suggested by the discussion 

in the text accompanying and preceding fn 3 on page 11 of this memo. 
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III. All Clauses 

ARTICLE 7 

LIFE TRUSTS  

SECTION 7.1 DESIGNATION.  Assets to be held as a separate Life Trust for the primary benefit 

of an individual (referred to in this Article as the “beneficiary”) pursuant to the provisions of this 

Article shall be held as a separate trust estate with income and principal distributed as provided in 

this Article and shall be designated in substantially the following form:  the beneficiary’s name 

followed by “Life Trust U/A/D ___/___/____.”  

SECTION 7.2 DISTRIBUTION OF INCOME AND PRINCIPAL.  

(a) To the Beneficiary.  The trustee is authorized to distribute to the beneficiary 

any part or all of the income, principal or both from the trust to provide for the beneficiary’s 

support, welfare, or both (subject to Section 11.5).  In addition to the distributions 

authorized by the preceding sentence, subject to the following sentence the trustee shall 

distribute to the beneficiary so much of the principal of the trust as the beneficiary, while 

at least <AGE 1> (___) years of age, may request once during the last two weeks of every 

calendar year, on a noncumulative basis, up to five percent (5%) of the aggregate value, as 

of the time of such request by the beneficiary, of the principal of the trust.  The trustee may, 

by instrument placed in the trust’s records, provide that the preceding sentence shall not 

apply during any period (including the beneficiary’s remaining life), which period shall 

begin no earlier than the January 1 following the date of the instrument.   

(b) To Others.  To the extent that any part or all of the income, principal or both 

of the trust are not distributed pursuant to subsection (a), the trustee may make the 

distributions described in this subsection.  The trustee is authorized to distribute to the 

beneficiary’s descendants all or any part of the income, principal or both of the trust to 

provide for the reasonable support and comfort of one or more of any such descendants.  

Notwithstanding the foregoing, the trustee should consider the generation–skipping 

transfer tax consequences of making any distributions for a descendant of the beneficiary 

from a nonexempt trust other than distributions made on behalf of such descendant in direct 

payment to the service provider of such descendant’s tuition or medical care (as defined in 

Code section 213(d)).  Any distributions made pursuant to this subsection need not be 
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equal, and the trustee is authorized, within the limits of the foregoing standards, to pay all 

of such income, principal or both to any one or more of such persons to the complete 

exclusion of any other.  Any such distribution(s) shall be charged against the trust as a 

whole and not against the ultimate distributive share of any person. 

(c) Benefit Plans.  If and to extent that the trust is the beneficiary of (or is 

directly or indirectly a beneficiary of another trust that is a beneficiary of) any Benefit Plan 

(for definitions, see Section 11.17 (Special Rules for Benefits)): 

(1) Required Minimum Distributions and Other Distributions.  The 

trustee shall withdraw from the Life Trust’s direct or indirect portion of the Benefit 

Plan the amount required under the Minimum Distribution Rules and may make 

additional withdrawals.  Subsections (a) and (b) shall determine distributions to one 

or more beneficiaries under this subsection except to the extent this subsection or 

Section 11.17 overrides this sentence.  I encourage but do not require the Benefits 

Trustee, within a few months after my death, to consult a tax advisor with a working 

knowledge of the Minimum Distribution Rules regarding any actions that may be 

taken under Section 11.17 to ameliorate the impact of those rules. 

[select only one of the following paragraphs or customize as appropriate; 

use (2) if unsure:] 

(2) Application of Section 11.17.  This paragraph applies except if and 

to the extent that any predecessor trust that was a beneficiary of that Benefit Plan 

was a Conduit Trust.  The trust shall be a Last One Standing Trust under 

Section 11.17 if and to the extent not otherwise changed pursuant to Section 11.17. 

[(3) Application of Section 11.17.  This paragraph applies except if and 

to the extent that any predecessor trust that was a beneficiary of that Benefit Plan 

was a Conduit Trust.  The trust shall be a Conduit Trust under Section 11.17 if and 

to the extent not otherwise changed pursuant to Section 11.17.] 
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[(4) Application of Section 11.17.  This paragraph applies except if and 

to the extent that any predecessor trust that was a beneficiary of that Benefit Plan 

was a Conduit Trust.  The trust shall be an Age 31 Trust under Section 11.17 if and 

to the extent not otherwise changed pursuant to Section 11.17.] 

[(5) Application of Section 11.17.  I have made no special provisions in 

this Agreement for any Benefit Plan, and I realize that not doing so may cause 

Benefit Plans to be distributed to the Life Trust within as few as five (5) years.] 

SECTION 7.3 SPECIAL POWER OF APPOINTMENT WHILE LIVING.  The beneficiary, while at 

least <AGE 3> (___) years of age, in the beneficiary’s individual capacity, shall have the 

continuing discretionary power to Appoint all or any part of the income, principal, or both of the 

trust to or for the benefit of any person, but may not increase the authority, if any, to make 

distributions to or for the benefit of the beneficiary, the beneficiary’s estate, the beneficiary’s 

creditors, or the creditors of the beneficiary’s estate; however: (a) if the trust is an electing small 

business trust under Code section 1361(e)(1), the beneficiary may not exercise the power to 

Appoint in a manner that might cause the corporation to violate Code section 1361(b)(1), and 

(b) subject to subsection (a), a beneficiary, who is not incapacitated and has not attained the age 

stated above, may with the trustee’s consent Appoint the trust’s gross income to one or more 

Charities.  Any Appointment under the preceding sentence may be exercised either to effect 

immediate distribution to the appointee or to take effect upon the occurrence of a future event, 

such as the beneficiary’s death. 

SECTION 7.4 TERMINATION AND DISTRIBUTION. The trust shall terminate upon the death of 

the beneficiary; and the trustee shall distribute the remaining assets as the beneficiary Appoints 

among a class or classes as follows: 

(a) Such class shall consist of all persons, including the creditors of the 

beneficiary’s estate, with respect to : 

(1) all assets that the beneficiary could have distributed for his or her 

own welfare under Section 7.2(a) if the beneficiary is serving as trustee (or has the 

power to appoint himself or herself as trustee) or could have withdrawn 

immediately before the beneficiary’s death, and 
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(2) that portion of the remaining assets not described in paragraph (1) 

that would be subject to tax under Chapter 13 of the Code, but for the general power 

granted under this subsection (a) and without regard to any exercise of the special 

power described in subsection (b). 

[Delete highlighted language unless we are certain we want to force estate tax inclusion] 

(b) If and to the extent subsection (a) does not apply, then such class shall 

consist of all persons, specifically excluding, however, the beneficiary, the beneficiary’s 

estate, the beneficiary’s creditors, and the creditors of the beneficiary’s estate. 

To the extent the beneficiary fails to Appoint, the trustee shall allocate the unappointed assets to 

the beneficiary’s then living descendants, per stirpes, or, if no such descendant is then living, to 

the then living descendants, per stirpes, of the beneficiary’s most closely–related ancestor who is 

either me or my descendant and who has one or more descendants then living.  The trustee shall 

add any such share so created for any person for whose primary benefit a separate trust is then held 

pursuant to the provisions of this Article to such trust.  The trustee shall hold any such share so 

created for any other person as a separate trust, pursuant to the provisions of this Article.    

ARTICLE 8 

FINAL CONTINGENT DISPOSITION   

SECTION 8.1 APPLICATION.  This Article shall apply to a trust created in this Agreement if 

all persons named or designated as remaindermen of such trust predecease the termination of the 

trust and, as a consequence, there is no person described in this Agreement other than in this Article 

who is entitled to take such trust remainder.   

SECTION 8.2 DIVISION.  This Section is subject to Section 7.2(c) if and to the extent that any 

Fruits of Benefits pass under this Section.  Upon termination of any trust to which this Article 

applies, the trustee shall allocate the remaining assets one-half (1/2) to those persons then living 

who then would be my heirs-at-law, and one-half (1/2) to those persons then living who then would 

be my spouse’s heirs-at-law, had each of us died at that time intestate and not married, under then 

existing laws of descent and distribution of the State of Missouri.  The trustee shall hold each such 

share so created for a person in a separate Life Trust for such person (Article 7).   



 

 - 24 - 7521034 

ARTICLE 9 

THE TRUSTEES   

SECTION 9.1 DESIGNATION OF TRUSTEES.  This Section is subject to the immediately 

following Section.    

(a) Initial Trustees.  My spouse and I shall be the initial co-trustees of the trusts 

created in this Agreement.  If either of us shall cease to serve as trustee for any reason, the 

other of us shall continue to serve as sole trustee.   

(b) Successor Trustees.  If both my spouse and I shall cease to serve as trustee 

for any reason, the following shall serve, one at a time in the order named:  first <TEE1>; 

then <TEE2>; then <TEE3>.  If all of the individuals named above shall fail or cease to 

serve, then <CORP TEE> shall serve as sole trustee.   

SECTION 9.2 POWERS TO CHANGE TRUSTEES.  This Section describes powers to change the 

trustee and designates the persons to exercise those powers. 

(a) Definition of All Powers.  Each reference in subsection (b) to “all powers” 

means all of the following powers:  (1) to remove any trustee or co–trustee then serving, 

with or without cause; (2) to appoint any person(s) (including the person(s) exercising the 

power) to serve as sole trustee or as co–trustees; (3) to change the designation of the 

prospective trustee(s), whether such then existing designation is pursuant to the 

immediately preceding Section or the exercise of a power under this Section, by appointing 

any succession of persons to serve as prospective trustee(s); (4) to bifurcate (or otherwise 

separate) authority and duties; (5) to designate any person(s) to exercise, upon any 

conditions, any of the powers stated in this Section; and (6) to limit or cancel any and all 

of the powers stated in this Section or existing pursuant to the exercise of a power stated in 

this Section. 

(b) Persons To Exercise All Powers.  Subject to the limitations provided in this 

subsection (b), and subject to the limitation or cancellation of a power stated in this 

subsection pursuant to subsection (a)(6), the following persons, in the order named, may 

exercise all powers: 

(1) I, while living and not incapacitated, may exercise all powers with 

respect to any trust created or to be created in this Agreement, and if I am deceased 
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or incapacitated, my spouse, while living and not incapacitated, may exercise all 

powers with respect to any trust created or to be created in this Agreement; 

[NOTE FOR (2), (3) AND (4):  <AGE 3> IS THE AGE AT WHICH THE 

BENEFICIARY MAY EXERCISE ALL POWERS.  IF THE AGES ARE 

STAGGERED, AGE 1 IS THE FIRST THRESHOLD AGE AND AGE 2 IS 

THE SECOND THRESHOLD AGE.] 

(2) At any time when I am deceased or incapacitated and my spouse is 

deceased or incapacitated and all my then living children have attained <AGE 3> 

years of age, my children who are not incapacitated, acting unanimously, may 

exercise all powers with respect to all trusts created or to be created under this 

Agreement, subject to the rights reserved to the primary beneficiary of a Life Trust 

pursuant to paragraph (3); and 

(3) The primary beneficiary of each Life Trust, provided the primary 

beneficiary has attained <AGE 3> years of age and is not incapacitated, may 

exercise all powers with respect to such Life Trust and any other trust that may 

come into existence upon termination of such Life Trust.  USE 3 OR 4 BUT NOT 

BOTH 

(4) The primary beneficiary of each Life Trust, if the primary 

beneficiary has attained <AGE 3> years of age and is not incapacitated, may 

exercise all powers with respect to such Life Trust.  If the primary beneficiary has 

attained <AGE 1> years of age and is not incapacitated, but not <AGE 3> years of 

age, the primary beneficiary may exercise all powers with respect to “Share A” of 

such Life Trust as set forth below: 

(A) If the primary beneficiary has attained <AGE 1> years of age 

but not <AGE 2> years of age when first exercising such powers, then the 

trustee shall set aside as “Share A” one-third (1/3) of such primary 

beneficiary’s trust estate, as then constituted, to be held as described in such 

exercise, and the trustee shall hold the other two-thirds (2/3) of such primary 

beneficiary’s trust estate, as then constituted, as a segregated share, 

hereinafter referred to as “Share B.”  When such primary beneficiary attains 
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<AGE 2> years of age, one-half (1/2) of such primary beneficiary’s 

Share B, as then constituted, shall be added to, and become an integral part 

of, such primary beneficiary’s Share A.  When such primary beneficiary 

attains <AGE 3> years of age, such primary beneficiary’s entire Share B, 

as then constituted, shall be added to, and shall become an integral part of, 

such primary beneficiary’s Share A, and from and after such time the 

primary beneficiary shall have all powers over all of such Life Trust. 

(B) If the primary beneficiary has attained <AGE 2> years of age 

but not <AGE 3> years of age when first exercising such powers, then the 

trustee shall set aside as “Share A” two-thirds (2/3) of such primary 

beneficiary’s trust estate, as then constituted, to be held as described in such 

exercise, and the trustee shall hold the other one-third (1/3) of such primary 

beneficiary’s trust estate, as then constituted, as a segregated share, 

hereinafter referred to as “Share B.”  When such primary beneficiary attains 

<AGE 3> years of age, such primary beneficiary’s entire Share B, as then 

constituted, shall be added to, and shall become an integral part of, such 

primary beneficiary’s Share A, and from and after such time the primary 

beneficiary shall have all powers over all of such Life Trust. 

Whether or not the primary beneficiary has attained <AGE 3> years of age, 

the primary beneficiary, if not incapacitated, may exercise all powers with respect 

to all of any trust that may come into existence upon termination of such Life Trust. 

(c) Trustee Then Serving.  While none of the powers stated in subsection (b) is 

then exercisable with respect to a particular trust, the individual(s) then serving as sole 

trustee or co-trustees of such trust, by unanimous agreement if more than one, shall have 

the continuing discretionary power, to the extent not limited or canceled pursuant to the 

exercise of a power stated in this Section, with respect to the trust of which such 

individual(s) are serving and any trust that may come into existence upon termination of 

such trust: (1) if a corporate trustee is then serving as a co-trustee, to remove the corporate 

co-trustee then serving, with or without cause, but such individual(s) shall be required to 

appoint another corporate trustee to serve as co-trustee; and (2) whether or not a corporate 
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trustee is then serving as co-trustee, to change the designation of the prospective corporate 

trustee(s), whether such then existing designation is pursuant to the immediately preceding 

Section or the exercise of a power under this Section. 

USE ABOVE SUBSECTION OR BELOW SUBSECTION BUT NOT BOTH 

(d) Trustee Then Serving.  While none of the powers stated in subsection (b) is 

then exercisable with respect to a particular trust, the individual(s) then serving as sole 

trustee or co-trustees of such trust, by unanimous agreement if more than one, shall have 

the continuing discretionary power, to the extent not limited or canceled pursuant to the 

exercise of a power stated in this Section, with respect to the trust of which such 

individual(s) are serving and any trust that may come into existence upon termination of 

such trust:  (1) if a corporate trustee is then serving as a co-trustee, to remove the corporate 

co-trustee then serving, with or without cause, but such individual(s) shall be required to 

appoint another corporate trustee to serve as co-trustee; and (2) whether or not a corporate 

trustee is then serving as co-trustee, to change the designation of the prospective trustee(s), 

by appointing any succession of persons to serve as prospective trustee(s) after the 

individuals named in Section 9.1 (or treated as named in Section 9.1 by reason of the 

exercise of a power in subsection (b)). 

(e) Beneficiary’s Power to Change Corporate Trustee.  While none of the 

powers stated in subsections (b) and (c) is then exercisable with respect to a particular trust, 

the primary beneficiary (or such beneficiary’s representative under the last sentence of 

Section 11.13), by unanimous agreement if more than one, shall have the continuing 

discretionary power, to the extent not limited or canceled pursuant to the exercise of a 

power stated in this Section, exercisable with respect to such particular trust and any other 

trust that may come into existence upon termination of such particular trust:  (1) for any 

trust for which a corporate trustee is then serving as sole trustee, to remove the corporate 

trustee then serving, with or without cause, but the person(s) exercising the power shall be 

required to appoint another corporate trustee to serve as sole trustee; and (2) for any trust 

for which a corporate trustee is not then serving, to change the designation of the 

prospective corporate trustee, whether such then existing designation is pursuant to the 
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immediately preceding Section or the exercise of a power under this Section, by 

designating another corporate trustee. 

SECTION 9.13 TRUST PROTECTOR.  For all purposes of this Agreement:  

(a) Definition and Requirements.  “Trust Protector” means a person who has 

been appointed in writing by the then acting trustee, and such appointment has been 

accepted in writing by the person appointed to serve as Trust Protector.  The trustee then 

acting shall designate the initial Trust Protector at such time as the trustee deems 

appropriate, in the trustee’s sole and absolute discretion.  However, in no event may any 

beneficiary of a trust or any related or subordinate party (as defined by Code section 672(c)) 

with respect to any such beneficiary be appointed as Trust Protector of that trust. 

(b) Designation of Successor Trust Protector.  Subject to the preceding 

provisions of this Section, the trustee then acting may appoint a successor Trust Protector. 

(c) Majority Rule.  During such time when two or more persons are serving as 

Trust Protectors, any decision of the Trust Protectors shall require the affirmative consent 

of a majority of them. 

(d) Powers of Trust Protector.  The Trust Protector may, from time to time, 

notwithstanding any other provision of this Agreement, modify this Agreement, including 

the dispositive, management, administrative and other provisions of all kinds with respect 

to any or all trusts created under this Agreement.  Without limiting the generality of the 

foregoing, the Trust Protector shall have the following powers which may be exercised in 

the sole and absolute discretion of the Trust Protector: 

(1) To modify the distributive provisions with respect to any one or 

more beneficiaries or to terminate a trust, in either case to address changes in tax or 

other laws or circumstantial changes that may affect the trust and/or trust 

beneficiaries, including any changes a court may approve under RSMo 
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sections 456.4-415 (reformation to correct mistakes), 456.4-416 (modification to 

achieve settlor’s tax objectives), or both; 

(2) To exercise the powers described in Section 10.34 to the extent 

described therein; 

(3) To amend this Agreement to correct errors or ambiguities that might 

otherwise defeat my intent; 

(4) To modify the management or administrative provisions of a trust; 

(5) To modify any power of appointment by increasing or decreasing 

the class of appointees and by converting any limited power of appointment to a 

general power of appointment, the exercise of which takes effect at the death of the 

person holding the power, or to similarly change such a general power of 

appointment to a limited power of appointment; 

(6) To distribute the principal of any trust created under this Agreement 

in further trust under RSMo section 456.4-419 or any successor statute; and 

(7) To exercise any authority that any other provision of this Agreement 

so provides. 

(e) Exercise of Powers.  All powers granted herein: (1) shall be exercised only 

by an instrument that is signed by the Trust Protector and delivered to the trustee; (2) may 

be exercised any number of times without exhausting the power; (3) are personal to the 

Trust Protector, and no person is authorized to execute the power on behalf of an individual 

Trust Protector; and (4) may not be exercised in a manner that directly or indirectly 

authorizes distributions to the Trust Protector, the Trust Protector’s estate or the creditors 

of either or to the natural objects of the Trust Protector’s bounty who are not descendants 

of mine. 
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(f) Limitation.  The Trust Protector may not exercise any power under this 

Section that would (1) cause the assets of any trust to be included in my gross estate for 

federal estate tax purposes; (2) disqualify any trust from being an qualified subchapter S 

trust from and after an election is made to treat such trust as an qualified subchapter S trust; 

(3) disqualify any trust from being a electing small business trust from and after an election 

is made to treat such trust as an electing small business trust; (4) change a trust’s inclusion 

ratio for federal generation-skipping transfer tax purposes, except for a change under 

subsection (d)(5); (5) exercise a power in a manner that would cause the trust assets to no 

longer be exempt from generation-skipping transfer tax, except for a change under 

subsection (d)(5); (6) violate Section 11.12(a) [marital deduction savings clause limitation 

on trustee’s actions], applied as if the Trust Protector were the trustee, or (7) change this 

subsection. 

(g) Release of Powers.  The Trust Protector, acting on the Trust Protector’s own 

behalf and on behalf of all successor Trust Protectors, may at any time irrevocably release, 

renounce, suspend, reduce or modify to a lesser extent any or all powers and discretions 

conferred under this Section. 

(h) No Requirement to Act.  The Trust Protector need not consider the 

advisability of exercising a power under this Section until the trustee requests by written 

instrument delivered to the Trust Protector that the Trust Protector consider exercising the 

powers under this Section. 

(i) Liability.  A Trust Protector exercising the powers under this Section is not 

a trustee or any other fiduciary with respect to those powers and shall not have the same 

legal responsibilities as a trustee or any other fiduciary in the exercise of the powers under 

this Section.  The Trust Protector shall not be liable to any person for any action taken or 

omitted under this Section unless and except to the extent that the person asserting liability 

proves, by clear and convincing evidence, that the Trust Protector acted in bad faith.  The 
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trust estate shall indemnify and hold harmless the Trust Protector from any and all claims, 

demands, causes of action, costs, and expenses, including attorney fees, in connection with 

the Trust Protector’s actions or omissions, unless the Trust Protector is proven liable under 

the preceding sentence. 

(j) Miscellaneous.  Sections 9.5, 9.6, 9.7, 9.8, 9.10, 9.11 and 9.12 shall apply 

to the Trust Protector by substituting the words “Trust Protector” for the word “trustee.” 

SECTION 11.1 SPECIAL METHODS OF PAYMENT.  Whenever the trustee is authorized or 

directed by other provisions of this Agreement to distribute principal or income to a beneficiary, 

or to encroach upon the principal for the benefit of a beneficiary, and the trustee determines that 

the beneficiary, because of mental or physical infirmity or other reason, is unable to use such 

distribution in the beneficiary’s own best interests, the trustee, in the trustee’s discretion, may 

make such distribution in any one or more of the following ways: 

(a) To the beneficiary directly; 

(b) To a legal or natural guardian, conservator, personal custodian, legal 

representative or other similar representative of the beneficiary; 

(c) As to any minor beneficiary, to a custodian designated by the trustee under 

the uniform transfers to minors law or other similar statute of any state; or 

(d) By expending the same directly for the benefit of the beneficiary for a 

purpose for which the distribution is authorized. 

This Section may affect the method of a distribution authorized or directed by other provisions of 

this Agreement, but the propriety, amount and purpose of the distribution shall be determined 

without regard to this Section.  The trustee shall not be responsible for the application of any 

distribution made pursuant to this Section.  Nothing in this Section shall be deemed to be for the 

benefit of any third party. 

SECTION 11.4 CONSIDERATION OF OTHER RESOURCES.  In the exercise of the trustee’s 

discretionary power to distribute income or principal of a trust for the support or welfare of any 

beneficiary, the trustee may consider the other income and financial resources known by the trustee 

to be reasonably available to such beneficiary, including the legal obligation of any other person 
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to provide for such beneficiary’s support.  If the beneficiary fails to provide the information 

requested by the trustee, the trustee shall make such assumptions as the trustee deems appropriate.  

Except as specifically provided in this Agreement to the contrary, the trustee may either ignore the 

existence of such other income and financial resources in making the distribution or require the 

beneficiary to use all or any portion of such other income and financial resources as a condition to 

the distribution.   

SECTION 11.5 NO DISCHARGE OF SUPPORT OBLIGATIONS AND OTHER LIMITATIONS.  

Subsections 2 through 4, inclusive, of RSMo section 456.8-814 shall not apply to any trust created 

in this Agreement.  Notwithstanding that other provisions of this Agreement empower the trustee, 

in the trustee’s discretion, to make distributions of income, principal or both from a trust, except 

as provided in the last sentence of this Section, the following provisions are limitations of the 

powers of the trustee (other than me) and shall not be construed as granting the trustee additional 

powers: 

[Delete highlighted language here and at the end unless we are certain we want to force estate tax 

inclusion] 

(a) No individual trustee shall have any voice or vote in considering whether to 

make any discretionary distribution of income or principal for such trustee’s own benefit 

unless such distribution pertains to such trustee’s support.  No trustee who is appointed by 

a beneficiary may make any discretionary distribution of income or principal for such 

beneficiary unless either such distribution pertains to such beneficiary’s support or the 

trustee is not a related or subordinate party (as defined in Code section 672(c)) with respect 

to such beneficiary. 

(b) No such discretionary power, whether or not subject to standards, 

ascertainable or otherwise, may be exercised to effect a distribution that would discharge 

(in whole or in part) any legal obligation (including a support obligation) of any of the 

following described persons in their individual capacity, specifically excluding me:  (1) any 

person who is then a trustee of the trust that would make the distribution; and (2) any person 

who is deemed to have the power of a trustee of the trust that would make the distribution 

(and without limiting the generality of the foregoing, an example of such a person would 

be a person who holds a power, then exercisable with respect to the trust that would make 
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the distribution, to remove the trustee then serving and appoint the holder of such power 

as the trustee).   

(c) A power the exercise of which is limited or prohibited by subsection (a) or 

subsection (b) may be exercised by a majority of the remaining trustee(s) whose exercise 

of the power is not so limited or prohibited.  If the power of all trustees is so limited or 

prohibited, the trustees(s) may appoint a special trustee (who is otherwise not limited or 

prohibited from exercising the power under subsection (a) or subsection (b)) to exercise 

the power. 

This Section shall not apply to limit distributions that any trustee of a nonexempt Life Trust 

(even if the beneficiary) makes for the beneficiary’s welfare.  

SECTION 11.17 SPECIAL RULES FOR BENEFITS.  This Section applies if and to the extent that 

Benefits are or remain payable to a trust.  If and to the extent the Benefits Trustee so provides in a 

trust record, this Section may apply separately with respect to any separate Benefit Plan. 

(a) Types of Trusts. 

(1) Last One Standing Trust.  If a trust is a “Last One Standing Trust,” 

then, subject to any power to Appoint that applies to that trust or any trust to which 

that trust passes directly or indirectly, the following provisions of this paragraph 

shall apply.  If at any time only one individual is living who is or would be a 

beneficiary of any trust (including any remaindermen described in Article 8 (Final 

Contingent Disposition)) that would hold any Fruits of Benefits, any Fruits of 

Benefits must be distributed to that individual.  If no individual is described in 

Article 8, then, if at any time only one descendant of mine is living, any Fruits of 

Benefits must be distributed to that descendant, or, if no descendant of mine is 

living, to my heirs-at-law determined as if I had died at that time intestate and not 

married, under then existing laws of descent and distribution of the State of 

Missouri. 



 

 - 34 - 7521034 

(2) Conduit Trust.  If a trust is a “Conduit Trust,” then, subject to any 

power to Appoint that applies to that trust or any trust to which that trust passes 

directly or indirectly, the following provisions of this paragraph shall apply.  Each 

withdrawal from a Benefit Plan will, upon receipt by the trustee, be paid directly 

to, or for the benefit of, one or more Specified Beneficiaries.  A “Specified 

Beneficiary” is any individual to whom a trustee may make any distribution while 

the primary beneficiary is then living.  Payments required under this paragraph shall 

be made first according to the distribution provisions of the relevant Article, then 

any excess to or for the benefit of the primary beneficiary. 

(3) Age 31 Trust.  If a trust is an “Age 31 Trust,” then: 

(A) If the primary beneficiary has attained twenty-one (21) years 

of age no later than the end of the calendar year of my death, the trust shall 

be subject to the terms of a Conduit Trust. 

(B) Otherwise, all Fruits of Benefits shall be distributed to the 

primary beneficiary no later than the end of the tenth (10th) calendar year 

following the calendar year in which the primary beneficiary attains twenty-

one (21) years of age, and Section 11.1 shall not apply in any manner that 

delays payment to the beneficiary any later than that deadline.  The Benefits 

Trustee may modify this subparagraph or otherwise cause this subparagraph 

not to apply if and to the extent that, before September 30 of the calendar 

year following the calendar year of my death, the Benefits Trustee so 

provides. 

(4) Trust for Disabled or Chronically Ill Beneficiaries (Special EDBs).  

If a trust is a “Special EDB Trust,” then, subject to any power to Appoint that 

applies to that trust or any trust to which that trust passes directly or indirectly, the 

following provisions of this paragraph shall apply.  In a Special EDB Trust, the 
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primary beneficiary must be an eligible designated beneficiary described in Code 

section 401(a)(9)(E)(ii)(III) or (IV) (a “special EDB”).  During the beneficiary’s 

life Fruits of Benefits may be distributed only to one or more special EDBs, and the 

limitations of a Last One Standing Trust shall apply when the trust terminates. 

(b) Modification Declaration.  The Benefits Trustee may Appoint Fruits of 

Benefits (a “Modification Declaration”) to: 

(1)  convert a trust from one type of trust described in subsection (a) to 

another type of trust described in subsection (a), 

(2) modify the application of the rules described in subsection (a), or 

(3) provide that different rules or no rules apply to Benefits. 

Except to the extent that an Age 31 Trust or the exercise of a power to Appoint expressly 

restricts the timing of a Modification Declaration, the Benefits Trustee may effectuate a 

Modification Declaration at any time.  I understand that the Modification Declaration may 

cause there not to be a designated beneficiary under the Minimum Distribution Rules and 

may reduce the period over which distributions are required to be made under the Minimum 

Distribution Rules to as few as five (5) or fewer years.  The exercise of the power to 

Appoint shall be among a class consisting of the beneficiaries of the relevant trust and may 

not increase the authority, if any, to make distributions to or for the benefit of the Donee, 

the Donee’s estate, the Donee’s creditors, or the creditors of the Donee’s estate. 

(c) Definitions Used in This Section.  As used in this Section: 

(1) Benefits.  “Benefits” and “Benefit Plan” are defined in Section 12.2. 

(2) Benefits Trustee.  The “Benefits Trustee” is the trustee who is 

authorized to make distributions for welfare under the relevant Article, if and to the 

extent not prohibited by Section 11.5 (No Discharge Of Support Obligations And 

Other Limitations).  If no trustee qualifies as a Benefits Trustee such that one would 



 

 - 36 - 7521034 

need to be appointed under Section 11.5 or otherwise so that a Benefits Trustee is 

serving under this Section, the trustee may appoint a Trust Protector (Section 9.13) 

who is hereby authorized to exercise the powers described in this subsection instead 

of the Benefits Trustee.  If the Benefits Trustee is uncomfortable exercising the 

Benefits Trustee’s authority under any portion of this Section, the Benefits Trustee 

may direct the trustee to appoint a Trust Protector who is hereby authorized to 

exercise the powers described in this subsection instead of the Benefits Trustee. 

(3) Fruits of Benefits.  “Fruits of Benefits” means Benefits and any 

reinvestments of Benefits, to the extent not distributed to the beneficiary.  Any 

distributions to a beneficiary to whom Fruits of Benefits may or must be distributed 

shall be treated as coming first from Fruits of Benefits except if and to the extent 

that the trustee indicates otherwise in a record created on or before the due date 

(including any extensions) for the federal income tax return reporting the 

distribution or, if no such return applies, on or before October 15 of the calendar 

year following the calendar year in which the distribution occurs. 

(4) Minimum Distribution Rules.  “Minimum Distribution Rules” 

means Code section 401(a)(9), 408(a)(6), 457(d)(2) or comparable provisions that 

apply to a Benefit Plan. 

SECTION 12.1 APPOINT.  The exercise by any person (the “Donee” in this Section) of any 

power to “Appoint” in this Agreement shall be subject to this Section.  Subject to the restrictions 

stated in this Section and any other provisions of this Agreement specifically to the contrary, in 

the exercise of such power of appointment the Donee may appoint outright or in trust (including 

continuing the existing trust but with modified terms), may appoint to or for the benefit of one or 

more persons (whether born or unborn on the date of this Agreement) in the restricted group who 

are objects of such power to the complete exclusion of any one or more other persons in such 

group, may create additional powers of appointment that may be exercised in favor of persons 

within or without the restricted group, and generally may appoint in any lawful manner.  
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Notwithstanding the foregoing, if a power to Appoint that is not a general power of appointment 

(within the meaning of Code section 2041) is exercised by creating another power of appointment 

which under the applicable local law could be validly exercised so as to postpone the vesting of 

any estate or interest in such property, or suspend the absolute ownership or power of alienation 

of such property, then any trust created by such exercise shall terminate no later than the period 

provided under Section 11.3, determined as if that period had not been extended by the exercise of 

a power to Appoint; however, the limitations of this sentence shall not apply if the exercise 

specifically states an intent to create a general power of appointment or specifically refers to Code 

section 2041(a)(3) in a manner which demonstrates such an intent (this clause is referred to below 

as the “Delaware Tax Trap”).  Except where specifically provided in this Agreement to the 

contrary, any exercise shall affect only the assets remaining in the trust at its termination, if any.  

Except with respect to triggering the Delaware Tax Trap, the power is personal to the Donee, and 

no person is authorized to exercise the power on behalf of the Donee.  Any exercise must 

specifically refer to the power and shall be effected only by a will duly admitted to probate or other 

written instrument.  Any exercise by an instrument other than a will shall be revocable by a 

subsequent instrument or by will, unless the Donee specifically provides otherwise in the 

instrument.  Each exercise or revocation by an instrument other than a will shall be accomplished 

upon the delivery to the trustee during the Donee’s life of a written instrument of exercise or 

revocation that is dated and signed by the Donee.  So far as possible, the laws of the State of 

Missouri shall govern the validity of any interest created by the exercise of such power of 

appointment.  

SECTION 12.2 BENEFIT PLAN AND BENEFITS.  The term “Benefit Plan” means any qualified 

retirement plan (including a pension, profit sharing, stock bonus or other retirement plan) under 

Code sections 401(a) or 403(b), an individual retirement account or annuity under Code 

section 408 (including 408A), or an eligible deferred compensation plan under Code 

section 457(b).  The term “Benefits” includes any interest in a Benefit Plan and any distributions 

made from a Benefit Plan.   

SECTION 12.12 PRIMARY BENEFICIARY.  The term “primary beneficiary” means:  me, with 

respect to the Revocable Trust while I am living; those persons and the trustees of those trusts who 

or which are entitled to the residuary trust assets, with respect to the Revocable Trust after my 
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death; my spouse, with respect to the Marital Trust; and the person referred to as the “beneficiary,” 

with respect to a separate Life Trust.  

SECTION 12.18 SUPPORT.  Distributions for a person’s “support” means distributions for a 

person’s support and maintenance in reasonable comfort, medical care and education (including a 

course of instruction at an elementary school, secondary school, vocational school, art school, 

college, university, and graduate school, as well as private tutoring, internships and apprentice 

work).  Distributions for the support of a beneficiary shall be based upon the standard of living to 

which such beneficiary shall have become accustomed.  

SECTION 12.21 WELFARE.  Distributions for a person’s “welfare” means distributions for such 

person’s comfort, welfare and best interests, all as determined in the trustee’s absolute discretion.  

Pursuant to this standard, the trustee is authorized, in the trustee’s absolute discretion, to determine 

that such person’s welfare is enhanced by making a distribution to or for the benefit of such person 

of none, part or all of the trust.    

SECTION 12.22 WORD USAGE.  Except where otherwise clearly required by the context, these 

rules of construction shall apply. 

(a) Individual and Person.  Each reference to “individual” means a natural 

person.  Except as provided in the preceding sentence, each reference to “person” includes 

an individual, corporation, limited liability company, general partnership, limited 

partnership, limited liability partnership (whether general or limited, and whether 

registered or not), trust, estate, unincorporated organization, government or any agency or 

political subdivision thereof, custodian, trustee, executor, administrator, personal 

representative, nominee or other entity in its own or a representative capacity.  For 

example, each reference to “person” in the Article of this Agreement entitled “The 

Trustees” includes individual trustees and corporate trustees. 

(b) Other.  The singular or plural number of any word includes the other 

number.  The masculine, feminine or neuter gender of any word includes the other genders.  

Any form of the word “include” is deemed to be followed by “without limitation.”  The 

present tense of any verb includes the future tense.  
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SECTION 12.23 HEADINGS AND TABLE OF CONTENTS.  The headings and table of contents in 

this Agreement have been inserted for administrative convenience only and do not constitute 

matter to be construed in interpreting this Agreement.  

SECTION 12.24 REFERENCES.  Each reference in this Agreement to an Article, Section, 

subsection, paragraph, subparagraph, part or sentence refers to such in this Agreement, except 

where specifically designated otherwise.  For example, a reference to Section 1.1(a)(1)(A)(i) 

would mean part (i) of subparagraph (A) of paragraph (1) of subsection (a) of Section 1.1 of Article 

1 of this Agreement.  Similarly, a reference to “subparagraph (A)” would mean that 

subparagraph (A) found in the paragraph that contains the reference.  
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IV. Conduit Marital Trust 

 

SECTION 6.4 RECEIPT AND ALLOCATION OF DISTRIBUTION FROM BENEFIT PLAN.  See 

Section 11.17 for terms used in this Section. 

 

(a) If and to extent that the Marital Trust is the beneficiary of any Benefit Plan, 

the trustee: 

(1) shall withdraw from the Marital Trust’s direct or indirect portion of 

the Benefit Plan the amount required under the Minimum Distribution Rules, 

(2) may make additional withdrawals, and 

(3) shall administer the Marital Trust as a Conduit Trust. 

(b) If the Marital Trust’s portion of the income earned by a Benefit Plan for a 

calendar year exceeds the distributions from such Benefit Plan to the Marital Trust, the 

trustee shall, upon the demand of my spouse, withdraw such excess income from the 

Benefit Plan and distribute such excess income directly to my spouse.  This subsection is 

intended to comply with the minimum requirements of Revenue Ruling 2006-26 to qualify 

for a marital deduction. 
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V. Family Trust When At Least One Minor Child EDB 

Prop. Reg. § 1.401(a)(9)-5(f)(2)(ii), which is reproduced in part V Family Trust When At Least 

One Minor Child EDB, provides that, when at least one designated beneficiary who is a child of 

the IRA owner has not attained age 21 when the employee dies (a “minor EDB”), the oldest 

minor EDB’s life expectancy is used.  The Family Trust below is intended to cover that situation. 

I have included this because it is an idea that seems to be expressly allowed.  I would tend to 

consider it only if the children are close in age to each other and the grantor is certain that no 

more children are going to be added; even then, if the oldest minor child dies prematurely, 

unintended results can occur.  That is why it is not included in Section 11.17(a) as a type of trust 

I encourage. 

A more practical idea maybe helpful when the grantor wants to have a separate trust for each 

minor child and also wants to allow another family member to benefit.  See alternative below. 

ARTICLE 9 

FAMILY TRUST 

SECTION 9.1 DESIGNATION.  Assets to be held as a separate Family Trust pursuant to the 

provisions of this Article shall be held as a separate trust estate with income and principal 

distributed as provided in this Article and shall be designated in substantially the following form:  

my name followed by “Family Trust U/A/D ___/___/____.”    

SECTION 9.2 DISTRIBUTION OF INCOME AND PRINCIPAL.  The trustee may distribute so 

much of the income and principal of the Family Trust as the trustee shall deem appropriate for the 

support and welfare of any one or more of my descendants, taking into account the following: 

(a) Any distribution to my descendants may be unequal and shall be charged 

against the trust as a whole and not against the ultimate distributive share of any person; 

and 

(b) I intend that the trustee be liberal in providing for the support of any of my 

minor children; for example, the trustee might determine that under such circumstances it 

is appropriate for the trust to do one or more of the following: 

(1) Purchase and own a home and allow to live in that home the 

individual (“guardian” in this Section) who is then the guardian of the person for 

my children, along with my children and the rest of the guardian’s family;  
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(2) Pay all or part of those expenses that will allow the guardian to 

improve or expand the guardian’s existing home or purchase a larger or more 

appropriate home; and 

(3) Pay all or part of those expenses that will allow the guardian, my 

children, and the rest of the guardian’s family who are living in the guardian’s home 

to take vacations (including trips overseas). 

(c) Benefit Plans.  If and to extent that the trust is the beneficiary of (or is 

directly or indirectly a beneficiary of another trust that is a beneficiary of) any Benefit Plan 

(for definitions, see Section 11.17 (Special Rules for Benefits)): 

(1) Required Minimum Distributions and Other Distributions.  The 

trustee shall withdraw from the Family Trust’s direct or indirect portion of the 

Benefit Plan the amount required under the Minimum Distribution Rules and may 

make additional withdrawals.  Subsections (a) and (b) shall determine distributions 

to one or more beneficiaries under this subsection except to the extent this 

subsection or Section 11.17 overrides this sentence.  I encourage but do not require 

the Benefits Trustee, within a few months after my death, to consult a tax advisor 

with a working knowledge of the Minimum Distribution Rules regarding any 

actions that may be taken under Section 11.17 to ameliorate the impact of those 

rules. 

(2) Application of Section 11.17.  This paragraph applies except if and 

to the extent that any predecessor trust that was a beneficiary of that Benefit Plan 

was a Conduit Trust.  The trust shall be a Last One Standing Trust under 

Section 11.17 if and to the extent not otherwise changed pursuant to Section 11.17. 

SECTION 9.3 TERMINATION AND DISTRIBUTION.  The Family Trust shall terminate on 

December 31 of the tenth (10th) calendar year following the first calendar year in which the oldest 

child of mine, who had not attained twenty-one (21) years of age upon my death, attains that age 
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or dies.  Upon termination the trustee shall allocate the remaining assets to my then living 

descendants, per stirpes.  The trustee shall hold any such share so created for a descendant in a 

separate Life Trust for such descendant (Article 7).   

 

[Alternative] 

 

ARTICLE 9 

FAMILY TRUST 

SECTION 9.1 DESIGNATION.  Assets to be held as a separate Family Trust pursuant to the 

provisions of this Article shall be held as a separate trust estate with income and principal 

distributed as provided in this Article and shall be designated in substantially the following form:  

the beneficiary’s name followed by “Family Trust U/A/D ___/___/____.”    

SECTION 9.2 DISTRIBUTION OF INCOME AND PRINCIPAL.  The trustee may distribute so 

much of the income and principal of the Family Trust as the trustee shall deem appropriate for the 

support and welfare of the beneficiary and my those of my parents who are then living.  If and to 

extent that the trust is the beneficiary of (or is directly or indirectly a beneficiary of another trust 

that is a beneficiary of) any Benefit Plan (for definitions, see Section 11.17 (Special Rules for 

Benefits)): 

(a) Required Minimum Distributions and Other Distributions.  The trustee shall 

withdraw from the Family Trust’s direct or indirect portion of the Benefit Plan the amount 

required under the Minimum Distribution Rules and may make additional withdrawals.  

Subsections (a) and (b) shall determine distributions to one or more beneficiaries under this 

subsection except to the extent this subsection or Section 11.17 overrides this sentence.  I 

encourage but do not require the Benefits Trustee, within a few months after my death, to 

consult a tax advisor with a working knowledge of the Minimum Distribution Rules 

regarding any actions that may be taken under Section 11.17 to ameliorate the impact of 

those rules. 
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(b) Application of Section 11.17.  This paragraph applies except if and to the 

extent that any predecessor trust that was a beneficiary of that Benefit Plan was a Conduit 

Trust.  The trust shall be a Last One Standing Trust under Section 11.17 if and to the extent 

not otherwise changed pursuant to Section 11.17. 

SECTION 9.3 TERMINATION AND DISTRIBUTION.  The Family Trust shall terminate on 

December 31 of the tenth (10th) calendar year following the first calendar year in which the 

beneficiary attains twenty-one (21) years of age or dies.  Upon termination due to age, the trustee 

shall hold the remaining assets in a Life Trust (Article 7) for he beneficiary.  Upon termination 

due to death, the trustee shall distribute the remaining assets as the beneficiary Appoints among a 

class or classes as follows: 

(a) Such class shall consist of all persons, including the creditors of the 

beneficiary’s estate, with respect to that portion of the remaining assets not described in 

paragraph (1) that would be subject to tax under Chapter 13 of the Code, but for the general 

power granted under this subsection (a) and without regard to any exercise of the special 

power described in subsection (b). 

[Delete highlighted language unless we are certain we want to force estate tax inclusion] 

(b) If and to the extent subsection (a) does not apply, then such class shall 

consist of all persons, specifically excluding, however, the beneficiary, the beneficiary’s 

estate, the beneficiary’s creditors, and the creditors of the beneficiary’s estate. 

To the extent the beneficiary fails to Appoint, the trustee shall allocate the unappointed assets to 

the beneficiary’s then living descendants, per stirpes, or, if no such descendant is then living, to 

the then living descendants, per stirpes, of the beneficiary’s most closely–related ancestor who is 

either me or my descendant and who has one or more descendants then living.  The trustee shall 

add any such share so created for any person for whose primary benefit a separate trust is then held 

pursuant to the provisions of Article 7 to such trust.  The trustee shall hold any such share so 

created for any other person as a separate trust, pursuant to the provisions of Article 7.    
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VI. Clauses to Shift Income Taxation 

One might move Section 11.17(c) to Section 11.17(d) and insert a new subsection (c) with one or 

more of the following: 

(a) Without limiting the generality of the Benefits Trustee’s authority under this 

Section, the Benefits Trustee may exercise the Benefits Trustee’s authority under by doing 

any one or more of the following: 

(1) Grant of Limited Withdrawal Right.  With respect to one or more 

taxable years, the Benefits Trustee may grant the beneficiary the absolute right to 

withdraw any Benefits distributed to the trust.  I hope, but do not require, that the 

beneficiary exercises this withdrawal right only to pay the beneficiary’s income tax 

generated by this withdrawal right.  An example of such a withdrawal right follows: 

The beneficiary shall have the right to withdraw all Benefits distributed to the trust 

in each calendar year.  Any Benefits not withdrawn by the beneficiary by the end 

of the calendar year shall be added to principal, if and to the extent they do not 

already constitute principal.  An amount equal to any Benefits distributed to the 

trust but not withdrawn by the beneficiary shall remain subject to withdrawal by 

the beneficiary, and this withdrawal right may be satisfied from the trust’s entire 

principal.  On January 31 of the succeeding year and on January 31 of each 

subsequent year, any withdrawal right not exercised by the beneficiary shall be 

reduced by the maximum amount that the beneficiary could fail to withdraw on 

such date without such failure constituting a release of a general power of 

appointment under Code section 2514; and, except to the extent that the 

beneficiary’s income tax liability on such Benefits exceeds the Benefits the 

beneficiary withdrew, any withdrawal right remaining after that lapse may be 

exercised only with the corporate trustee’s consent (and the beneficiary may 

appoint a corporate trustee solely for this purpose if no corporate trustee is then 

serving).  The Benefits Trustee may by written instrument delivered to the trustee 
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terminate this withdrawal right, but any termination shall affect only the right to 

withdraw Benefits distributed to the trust after the effective date of the termination. 

(2) Conduit Declaration.  If a trust is not a Conduit Trust, the Benefits 

Trustee may nevertheless require that a fixed amount (or amount set by formula) of 

Benefits shall be paid to the primary beneficiary for such taxable years as the 

Benefits Trustee may determine before the trustee exercises any discretion 

regarding distributions under the relevant Article. 
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VII. Beneficiary Designation Form 

RETIREMENT ACCOUNT OF JOHN A. DOE 

ATTACHMENT TO BENEFICIARY DESIGNATION 

 

Primary Beneficiary. 

 

 

If I am survived by my spouse, Jane B. Doe, then my entire account shall be paid to my spouse.  

However, if and to the extent my spouse (or the personal representative of my spouse’s estate) 

disclaims an interest in the account, then the disclaimed portion of the account shall be paid to the 

trustee of the John A. Doe Marital Trust created upon my death under the provisions of the John 

A. Doe Revocable Trust Agreement dated _____________, [as amended _________________, 

and] as may be further amended from time to time (the “Revocable Trust Agreement”).  If and to 

the extent that my spouse further disclaims an interest in the account in said Marital Trust, the 

disclaimed portion of the account shall pass to the Contingent Beneficiary (see below). 

 

Contingent Beneficiary. 

 

If (a) I am not survived by my spouse, or (b) my spouse survives me and dies without designating 

one or more beneficiaries to receive the full amount of my account, then upon the second to die of 

my spouse and me, my account, or any portion thereof with respect to which a beneficiary has not 

been designated, shall be divided into the following shares:17 

 

1. One (1) equal share for each of my children who is then living.  For purposes of this 

instrument, my children shall mean [children’s names], [and any other child of mine born 

or legally adopted by me after the date of this instrument.] 

 

2. One (1) equal share for each of my said children who is not then living but has one or more 

descendants who is then living. 

 

3. A share established under (2), above, shall be further subdivided among the then living 

descendants of my deceased child, per stirpes. 

 

The share of each living child, and the subshare of each descendant of a deceased child of mine, 

shall be paid to the trustee of the Life Trust for such child or descendant under the Revocable Trust 

Agreement.18 

 

 
17 IRA custodians often reject this introductory paragraph due to system limitations.  In that case, one might instead 

use: 

If I am not survived by my spouse, then my account shall be divided into the following shares: 
18 If you want to plan for separate Life Trusts with different payout periods (see text accompanying and preceding fn 3 

on page 11 of this memo), consider substituting for that sentence: 

The share of each living child, and the subshare of each descendant of a deceased child of mine, shall be 

subdivided further into ___ equal subshares, with each further subshare paid to the trustee of a separate Life Trust 

for such child or descendant under the Revocable Trust Agreement.  Nothing in the preceding sentence shall be 

construed as limiting the trustee’s authority to combine trusts, before, during, or after those trusts are funded. 
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Miscellaneous. 

 

1. If my spouse and I shall die simultaneously or under such circumstances that it cannot be 

determined with reasonable certainty who died first, then it shall be presumed for purposes 

of this designation that I survived my spouse. 

 

2. The Custodian may conclusively rely upon the certification of the trustee(s) under the 

Revocable Trust Agreement as to proper payees under the Contingent Beneficiary portion 

hereof and shall be fully released and discharged from any and all liability for payments in 

reliance upon such certification. 

 

3. Regardless of who is named as beneficiary above, the trustee(s) under the Revocable Trust 

Agreement and the personal representative, administrator, or other duly appointed 

representative of my estate shall be provided with such information regarding my account 

or the beneficiary(ies) of my account as such person(s) may request. 

 

 

Date: ___________________________   

 John A. Doe 
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VIII. Withdrawal Right Provisions from Uniform Trust Code 

SECTION 103. DEFINITIONS. In this [Code]: 

(11) “Power of withdrawal” means a presently exercisable general power of appointment other 

than a power: (A) exercisable by a trustee and limited by an ascertainable standard; or 

(B) exercisable by another person only upon consent of the trustee or a person holding an adverse 

interest. 

Comment 

A “power of withdrawal” (paragraph (11)) is defined as a presently exercisable general power of 

appointment other than a power exercisable by a trustee and limited by an ascertainable standard, 

or a power which is exercisable by another person only upon consent of the trustee or a person 

holding an adverse interest. The exception for a power exercisable by a trustee that is limited by 

an ascertainable standard was added in 2004. For a discussion of this amendment, see the 

comment on the 2004 Amendment to Section 504, which made a related change. 

Comment to 2004 Amendment to Section 504 

In addition, the definition of "power of withdrawal" in Section 103 is amended to clarify that a 

power of withdrawal does not include a power exercisable by the trustee that is limited by an 

ascertainable standard. The purpose of this amendment is to preclude a claim that the power of a 

trustee-beneficiary to make discretionary distributions for the trustee-beneficiary's own benefit 

results in an enforceable claim of the trustee-beneficiary's creditors to reach the trustee-

beneficiary's interest as provided in Section 505(b). Similar to the amendment to Section 504, the 

amendment to "power of withdrawal" is being made because of concerns that Restatement (Third) 

of Trusts Section 60, comment g, otherwise might allow a beneficiary-trustee's creditors to reach 

the trustee's beneficial interest. 

The Code does not specifically address the extent to which a creditor of a trustee/beneficiary may 

reach a beneficial interest of a beneficiary/trustee that is not limited by an ascertainable standard. 

SECTION 505. CREDITOR’S CLAIM AGAINST SETTLOR. 

(a) Whether or not the terms of a trust contain a spendthrift provision, the following rules apply: 

(1) During the lifetime of the settlor, the property of a revocable trust is subject to claims of 

the settlor’s creditors. 

(2) With respect to an irrevocable trust, a creditor or assignee of the settlor may reach the 

maximum amount that can be distributed to or for the settlor’s benefit. If a trust has more 

than one settlor, the amount the creditor or assignee of a particular settlor may reach may 

not exceed the settlor’s interest in the portion of the trust attributable to that settlor’s 
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contribution. 

(3) After the death of a settlor, and subject to the settlor’s right to direct the source from which 

liabilities will be paid, the property of a trust that was revocable at the settlor’s death is 

subject to claims of the settlor’s creditors, costs of administration of the settlor’s estate, 

the expenses of the settlor’s funeral and disposal of remains, and [statutory allowances] to 

a surviving spouse and children to the extent the settlor’s probate estate is inadequate to 

satisfy those claims, costs, expenses, and [allowances]. 

(b) For purposes of this section: 

(1) during the period the power may be exercised, the holder of a power of withdrawal is 

treated in the same manner as the settlor of a revocable trust to the extent of the property 

subject to the power; and 

(2) upon the lapse, release, or waiver of the power, the holder is treated as the settlor of the 

trust only to the extent the value of the property affected by the lapse, release, or waiver 

exceeds the greater of the amount specified in Section 2041(b)(2) or 2514(e) of the Internal 

Revenue Code of 1986, or Section 2503(b) of the Internal Revenue Code of 1986, in each 

case as in effect on [the effective date of this [Code]] [, or as later amended]. 

Comment 

Subsection (a)(1) states what is now a well accepted conclusion, that a revocable trust is subject 

to the claims of the settlor’s creditors while the settlor is living. See Restatement (Third) of Trusts 

Section 25 cmt. e (Tentative Draft No. 1, approved 1996). Such claims were not allowed at 

common law, however. See Restatement (Second) of Trusts Section 330 cmt. O (1959). Because 

a settlor usually also retains a beneficial interest that a creditor may reach under subsection (a)(2), 

the common law rule, were it retained in this Code, would be of little significance. See 

Restatement (Second) of Trusts Section 156(2) (1959). 

Subsection (a)(2), which is based on Restatement (Third) of Trusts Section 58(2) and cmt. e 

(Tentative Draft No. 2, approved 1999), and Restatement (Second) of Trusts Section 156 (1959), 

follows traditional doctrine in providing that a settlor who is also a beneficiary may not use the 

trust as a shield against the settlor’s creditors. The drafters of the Uniform Trust Code concluded 

that traditional doctrine reflects sound policy. Consequently, the drafters rejected the approach 

taken in States like Alaska and Delaware, both of which allow a settlor to retain a beneficial 

interest immune from creditor claims. See Henry J. Lischer, Jr., Domestic Asset Protection Trusts: 

Pallbearers to Liability, 35 Real Prop. Prob. & Tr. J. 479 (2000); John E. Sullivan, III, Gutting 

the Rule Against Self-Settled Trusts: How the Delaware Trust Law Competes with Offshore 

Trusts, 23 Del. J. Corp. L. 423 (1998). Under the Code, whether the trust contains a spendthrift 
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provision or not, a creditor of the settlor may reach the maximum amount that the trustee could 

have paid to the settlor-beneficiary. If the trustee has discretion to distribute the entire income 

and principal to the settlor, the effect of this subsection is to place the settlor’s creditors in the 

same position as if the trust had not been created. For the definition of “settlor,” see Section 

103(15). 

This section does not address possible rights against a settlor who was insolvent at the time of the 

trust’s creation or was rendered insolvent by the transfer of property to the trust. This subject is 

instead left to the State’s law on fraudulent transfers. A transfer to the trust by an insolvent settlor 

might also constitute a voidable preference under federal bankruptcy law. 

Subsection (a)(3) recognizes that a revocable trust is usually employed as a will substitute. As 

such, the trust assets, following the death of the settlor, should be subject to the settlor’s debts 

and other charges. However, in accordance with traditional doctrine, the assets of the settlor’s 

probate estate must normally first be exhausted before the assets of the revocable trust can be 

reached. This section does not attempt to address the procedural issues raised by the need first to 

exhaust the decedent’s probate estate before reaching the assets of the revocable trust. Nor does 

this section address the priority of creditor claims or liability of the decedent’s other nonprobate 

assets for the decedent’s debts and other charges. Subsection (a)(3), however, does ratify the 

typical pourover will, revocable trust plan. As long as the rights of the creditor or family member 

claiming a statutory allowance are not impaired, the settlor is free to shift liability from the probate 

estate to the revocable trust. Regarding other issues associated with potential liability of 

nonprobate assets for unpaid claims, see Section 6-102 of the Uniform Probate Code, which was 

added to that Code in 1998. 

Subsection (b)(1) treats a power of withdrawal as the equivalent of a power of revocation because 

the two powers are functionally identical. This is also the approach taken in Restatement (Third) 

of Trusts Section 56 cmt. b (Tentative Draft No. 2, approved 1999). If the power is unlimited, the 

property subject to the power will be fully subject to the claims of the power holder’s creditors, 

the same as the power holder’s other assets. If the power holder retains the power until death, the 

property subject to the power may be liable for claims and statutory allowances to the extent the 

power holder’s probate estate is insufficient to satisfy those claims and allowances. For powers 

limited either in time or amount, such as a right to withdraw a $10,000 annual exclusion 

contribution within 30 days, this subsection would limit the creditor to the $10,000 contribution 

and require the creditor to take action prior to the expiration of the 30-day period. 

Upon the lapse, release, or waiver of a power of withdrawal, the property formerly subject to the 

power will normally be subject to the claims of the power holder’s creditors and assignees the 

same as if the power holder were the settlor of a now irrevocable trust. Pursuant to subsection 

(a)(2), a creditor or assignee of the power holder generally may reach the power holder’s entire 

beneficial interest in the trust, whether or not distribution is subject to the trustee’s discretion. 

However, following the lead of Arizona Revised Statutes Section 14-7705(g) and Texas Property 

Code Section 112.035(e), subsection (b)(2) creates an exception for trust property which was 

subject to a Crummey or five and five power. Upon the lapse, release, or waiver of a power of 

withdrawal, the holder is treated as the settlor of the trust only to the extent the value of the 

property subject to the power at the time of the lapse, release, or waiver exceeded the greater of 

the amounts specified in IRC Sections 2041(b)(2) or 2514(e) [greater of 5% or $5,000], or IRC 
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Section 2503(b) [$10,000 in 2001]. 

The Uniform Trust Code does not address creditor issues with respect to property subject to a 

special power of appointment or a testamentary general power of appointment. For creditor rights 

against such interests, see Restatement (Property) Second: Donative Transfers Sections 13.1-13.7 

(1986). 
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IX. Uniform Lifetime Table (on or after January 1, 2022) 

Age of 

employee Distribution period 

72 27.4 

73 26.5 

74 25.5 

75 24.6 

76 23.7 

77 22.9 

78 22.0 

79 21.1 

80 20.2 

81 19.4 

82 18.5 

83 17.7 

84 16.8 

85 16.0 

86 15.2 

87 14.4 

88 13.7 

89 12.9 

90 12.2 

91 11.5 

92 10.8 

93 10.1 

94 9.5 

95 8.9 

96 8.4 

97 7.8 

98 7.3 

99 6.8 

100 6.4 

101 6.0 

102 5.6 
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Age of 

employee Distribution period 

103 5.2 

104 4.9 

105 4.6 

106 4.3 

107 4.1 

108 3.9 

109 3.7 

110 3.5 

111 3.4 

112 3.3 

113 3.1 

114 3.0 

115 2.9 

116 2.8 

117 2.7 

118 2.5 

119 2.3 

120+ 2.0 

 

Distribution calendar years (as defined in § 1.401(a)(9)-5, Q&A-1(b)), beginning on or after 

January 1, 2022 
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X. Single Life Table (on or after January 1, 2022) 

 

Age 

Life 

expectancy 

0 84.6 

1 83.7 

2 82.8 

3 81.8 

4 80.8 

5 79.8 

6 78.8 

7 77.9 

8 76.9 

9 75.9 

10 74.9 

11 73.9 

12 72.9 

13 71.9 

14 70.9 

15 69.9 

16 69.0 

17 68.0 

18 67.0 

19 66.0 

20 65.0 

21 64.1 

22 63.1 

23 62.1 

24 61.1 

25 60.2 

26 59.2 

27 58.2 

28 57.3 

29 56.3 
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Age 

Life 

expectancy 

30 55.3 

31 54.4 

32 53.4 

33 52.5 

34 51.5 

35 50.5 

36 49.6 

37 48.6 

38 47.7 

39 46.7 

40 45.7 

41 44.8 

42 43.8 

43 42.9 

44 41.9 

45 41.0 

46 40.0 

47 39.0 

48 38.1 

49 37.1 

50 36.2 

51 35.3 

52 34.3 

53 33.4 

54 32.5 

55 31.6 

56 30.6 

57 29.8 

58 28.9 

59 28.0 

60 27.1 

61 26.2 

62 25.4 
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Age 

Life 

expectancy 

63 24.5 

64 23.7 

65 22.9 

66 22.0 

67 21.2 

68 20.4 

69 19.6 

70 18.8 

71 18.0 

72 17.2 

73 16.4 

74 15.6 

75 14.8 

76 14.1 

77 13.3 

78 12.6 

79 11.9 

80 11.2 

81 10.5 

82 9.9 

83 9.3 

84 8.7 

85 8.1 

86 7.6 

87 7.1 

88 6.6 

89 6.1 

90 5.7 

91 5.3 

92 4.9 

93 4.6 

94 4.3 

95 4.0 
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Age 

Life 

expectancy 

96 3.7 

97 3.4 

98 3.2 

99 3.0 

100 2.8 

101 2.6 

102 2.5 

103 2.3 

104 2.2 

105 2.1 

106 2.1 

107 2.1 

108 2.0 

109 2.0 

110 2.0 

111 2.0 

112 2.0 

113 1.9 

114 1.9 

115 1.8 

116 1.8 

117 1.6 

118 1.4 

119 1.1 

120+ 1.0 

 

Distribution calendar years (as defined in § 1.401(a)(9)-5, Q&A-1(b)), beginning on or after 

January 1, 2022 

 



                                             

May 24, 2022 
Submitted Electronically at www.regulations.gov  

CC:PA:LPD:PR (REG-105954-20) 
Room 5203 
Internal Revenue Service 
PO Box 7604 
Ben Franklin Station 
Washington, DC 20044 

RE: Comments on Proposed Regulations IRS REG-105954-20 

Dear Internal Revenue Service: 

The American College of Trust and Estate Counsel (“ACTEC”) is pleased to submit its comments 

regarding the proposed amendments to the Income Tax Regulations under section 401(a)(9) of the 

Internal Revenue Code of 1986 (“Code”) published in the Federal Register on February 24, 2022 

(“Proposed Regulations”). The Proposed Regulations address the required minimum distribution 

requirements for plans qualified under Code section 401(a) and are intended to update the 

regulations to reflect the amendments made to Code section 401(a)(9) by sections 114 and 401 of 

the Setting Every Community Up for Retirement Enhancement Act of 2019 (“SECURE Act”), enacted 

on December 20, 2019, as Division O of the Further Consolidated Appropriations Act of 2019, Public 

Law 116-94, 133 Stat. 2534 (2019). The Proposed Regulations also update several existing 

regulations under Code sections 401(a)(9), 402(c), 403(b), 408, 457, and 4974 to reflect statutory 

amendments that have been made since those regulations were last issued. 

ACTEC is a nonprofit association of lawyers and law professors. Its more than 2,400 members are 

called “Fellows” and practice throughout the United States, Canada and other foreign countries 

with extensive experience in the preparation of wills and trusts, estate planning, and 

administration of trusts and estates of decedents, minors and incompetents. Fellows of ACTEC are 

elected to membership by their peers on the basis of professional reputation and ability in the fields 

of trusts and estates and on the basis of having made substantial contributions to those fields 

through lecturing, writing, teaching, and bar association activities. Fellows of ACTEC have extensive 

experience in providing advice to taxpayers on matters of personal income tax, transfer tax, and 

retirement plan rules, and providing advice to IRA and retirement plan administrators on plan 

administration. ACTEC offers technical comments about the law and its effective administration 

but does not take positions on matters of policy or political objectives. 

ACTEC’s comments and recommendations regarding the Proposed Regulations are set forth in the 

attached memorandum. If you or your staff would like to discuss the contents of this 

memorandum with the ACTEC Fellows who created it, please contact Steven E. Trytten (626-365-

6000 ext. 200, strytten@hcesq.com) or Kathleen R. Sherby (314-259-2224, 

krsherby@bclplaw.com), who head up the task force of the ACTEC Employee Benefits in Estate 

Planning Committee, or Deborah McKinnon, ACTEC Executive Director, (202-684-8460, 

domckinnon@actec.org). 

Respectfully submitted, 

Robert W. Goldman 
ACTEC President 2022-2023 
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American College of Trust and Estate Counsel (“ACTEC”) 

Comments and Recommendations 

Regarding Proposed Regulations Published in IRS REG-105954-20 

This memorandum presents ACTEC’s comments and recommendations regarding the proposed 

amendments to the Income Tax Regulations published in the Federal Register on February 24, 

2022 (“Proposed Regulations”), which (i) propose amendments to the Income Tax Regulations 

under section 401(a)(9) of the Internal Revenue Code of 1986 (“Code”) to update the regulations 

to reflect the amendments made to Code section 401(a)(9) by sections 114 and 401 of the Setting 

Every Community Up for Retirement Enhancement Act of 2019 (“SECURE Act”), enacted on 

December 20, 2019, as Division O of the Further Consolidated Appropriations Act of 2019, 

Public Law 116-94, 133 Stat. 2534 (2019), and (ii) propose amendments to the Income Tax 

Regulations under Code sections 401(a)(9), 402(c), 403(b), 408, 457, and 4974 to reflect statutory 

amendments that have been made since those regulations were last issued. 

ACTEC commends Treasury for these thoughtful and comprehensive Proposed Regulations. 

Many questions have been answered, but some questions remain. ACTEC hopes that the 

following comments and recommendations will help Treasury achieve even further clarity in 

these rules. 

This memorandum begins with a Table of Contents that is intended to be in lieu of an Executive 

Summary. The memorandum then includes definitions and follows with detailed comments and 

recommendations. ACTEC appreciates the opportunity to provide these comments and 

recommendations to Treasury. 
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A. CITATIONS AND DEFINITIONS 

For readability, these comments use certain citation conventions and define certain key 

terms that are frequently used. Defined terms are capitalized in these comments to indicate 

that the term as used has the meaning set out in these definitions. 

Citation Conventions are as follows: 

(i) Existing Treasury regulations are cited as “Reg. § 1.401(a)(9)-...” and 

(ii) Proposed Regulations are cited as “[Section or §] 1.401(a)(9)-...” 

Defined Terms are as follows: 

1. “Accumulation Trust” means a see-through trust that is not a Conduit Trust, as provided 

in § 1.401(a)(9)-4(f)(1)(ii)(B). 

2. “Age 31 Trust” means a see-through trust for an individual as described in 

§ 1.401(a)(9)-4(f)(3)(B), the terms of which provided for full distribution of amounts in the trust 

representing the Employee’s interest in the Plan to the individual by the later of the end of the 

calendar year following the calendar year of the Employee’s death and the end of the calendar 

year in which the individual attains age 31. 

3. “Applicable Multi-Beneficiary Trust” or “AMBT” means a trust described in Code 

section 401(a)(9)(H)(v) as a trust that has more than one beneficiary, all of whom are treated as 

Designated Beneficiaries, and at least one of such beneficiaries is disabled or chronically ill. 

a. “Type I AMBT” means an AMBT described in Code section 401(a)(9)(H)(iv)(I) 

that is to be divided immediately upon the death of the Employee into separate 

trusts for each beneficiary. 

b. “Type II AMBT” means an AMBT described in Code section 

401(a)(9)(H)(iv)(II) that does not provide any interest in Employee’s interest in 

the Plan to any beneficiary who is not a disabled or chronically ill EDB until the 

death of all beneficiaries who are disabled or chronically ill EDBs. 

4. “Conduit Trust” means a see-through trust defined in § 1.401(a)(9)-4(f)(1)(ii)(A), the 

terms of which provide that with respect to the deceased Employee’s interest in the Plan, all 

distributions will, upon receipt by the trustee, be paid directly to or for the benefit of specified 

beneficiaries. 

5. “Designated Beneficiary” or “DB” is as defined in Code section 401(a)(9)(E)(i) 

meaning any individual designated as a beneficiary by the Employee. 

6. “Effective Date” means January 1, 2020, which is the date on which the amendments 

contained in SECURE Act § 401(a) generally apply, as it is the date immediately following the 

date identified in SECURE Act § 401(b)(1) as December 31, 2019 after which the SECURE Act 

applies. For purposes of these comments, it can be assumed that any Employee or Plan 



                                             

discussed in this memorandum is subject to the general rule, and not the exceptions to the 

general rule for government plans and collectively-bargained plans provided in SECURE 

Act § 401(b)(2)-(4). 

7. “Eligible Designated Beneficiary” or “EDB” means any Designated Beneficiary who 

falls within any of the five categories described in Code section 401(a)(9)(E)(ii) with respect to 

any Employee, specifically: (i) surviving spouse of Employee, (ii) child of Employee who has 

not reached majority, (iii) disabled individual, (iv) chronically ill individual, or (v) individual 

not more than ten years younger than Employee. 

8. “Employee” refers broadly to an Employee, participant, account holder, IRA owner, or 

Roth IRA owner of any retirement account subject to the rules of Code section 401(a)(9). 

9. “Plan” refers broadly to any retirement Plan, retirement Plan account, IRA, Roth IRA 

and any other retirement Plan or account subject to the rules of Code section 401(a)(9) and the 

regulations thereunder, as set forth in Reg. § 1.401(a)(9)-1, A-1 and to the Employee’s interest 

in such Plan, as the context indicates. 

10. “Primary Beneficiary” means a trust beneficiary described in § 

1.401(a)(9)-4(f)(3)(i)(A). 

11. “Required Beginning Date” or “RBD” means the date specified in Code section 

401(a)(9)(C) on which an Employee must start taking Required Minimum Distributions. 

12. “Required Minimum Distribution” or “RMD” means the amount required to 

be distributed from a Plan in a given calendar year pursuant to the minimum distribution 

requirements of Code section 401(a)(9) and the regulations thereunder. 

13. “Secondary Beneficiary” means a trust beneficiary described in § 

1.401(a)(9)-4(f)(3)(i)(B). 

B. COMMENTS AND RECOMMENDATIONS 

1. Treasury Should Consider Confirming that the Separate Account Rule Applies to the 

Effective Date Rule that Treats Designated Beneficiaries of an Employee Who Dies 

Before the Effective Date as EDBs. 

Section 1.401(a)(9)-1(b)(2)(iii) explains how the special rule of Code section 401(a)(9)(H)(iii) 

applies when, with respect to an Employee who died before the Effective Date, such Employee’s 

DB dies on or after the Effective Date. Upon the death of such a DB, Code section 

401(a)(9)(H)(iii) treats such DB as an EDB, with the result that full distribution of the 

employee’s interest is required within 10 years after the death of such DB. 

In the scenario where the Employee who died before the relevant Effective Date has multiple 

DBs, § 1.401(a)(9)-1(b)(2)(iii)(B) provides that Code section 401(a)(9)(H)(iii) is applied 

based on the death of the oldest of those DBs if that DB is alive as of the Effective Date. 

ACTEC believes that this rule for “multiple beneficiaries” under § 1.401(a)(9)-1(b)(2)(iii)(B) 

does not apply in those situations where Code section 401(a)(9) is to be applied separately to 
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each such beneficiary under the “separate account rule” (either under Reg. § 1.402(a)(9)-8, A-2 

in effect as of the employee’s death or under § 1.401(a)(9)-8(a)). However, this is not explicitly 

stated in § 1.401(a)(9)-1(b)(2)(iii)(B). 

ACTEC observes that other sections of the Proposed Regulations include explicit cross-

references to § 1.401(a)(9)-8(a), which ACTEC believes is helpful for clarity. See, for example, 

§§ 1.401(a)(9)-4(b), -4(e)(2)(i), -5(b), -5(f)(1)(i), and -5(f)(2)(i). 

ACTEC recommends that § 1.401(a)(9)-1(b)(2)(iii) be revised to add an explicit cross-reference 

to the “separate account rule” (either under Reg. § 1.401(a)(9)-8, A-2 in effect as of the 

employee’s death or under § 1.401(a)(9)-8(a) as Treasury determines appropriate). ACTEC 

believes this will minimize the risk of confusion and ease the burdens of compliance and 

enforcement. 

2. Treasury Should Clarify How the Regulatory Effective Date in § 1.401(A)(9)-1(d) 

Works Regarding RMDs Taken Before January 1, 2022. 

Section 1.401(a)(9)-1(d) provides that for calendar years before January 1, 2022, the existing 

regulations for Code Section 409(a)(9) apply. However, those regulations do not deal with the 

10-year rule imposed under new Code Section 401(a)(9)(H)(i) that was added by the SECURE 

Act. 

Code section 401(a)(9)(H)(i) simply adds to Code section 401(a)(9)(B)(ii) (the 5-year rule 

provision), the new 10-year rule for all designated beneficiaries by substituting “10 years” for “5 

years” for all Designated Beneficiaries regardless of whether the Employee had begun taking 

distributions from the Employee’s Plan. Reg. § 1.401(a)(9)-3, Q&A-2 provides that the 5-year 

rule is satisfied if the Employee’s entire interest in the Plan is distributed by the end of the 

calendar year containing the fifth anniversary of the date of the Employee’s death. Reg. 

§ 1.401(a)(9)-3, Q&A-3 and Reg. § 1.401(a)(9)-5, Q&A-5, both of which set out the requirement 

for taking annual distributions the year following the year of death, only apply under the life 

expectancy rule. Importantly, there is no 5-year rule applicable when the Employee dies on or 

after the Required Beginning Date. Accordingly, there is no guidance in the existing regulations 

as to how the new 10-year rule is to work for a Designated Beneficiary when the Employee dies 

on or after the Employee’s RBD. 

ACTEC requests Treasury to provide an example in § 1.401(a)(9)-1(d) as to how the 10-year 

rule is to work under the existing regulations before the regulatory effective date of January 

1, 2022. ACTEC suggests Treasury use one of the following two examples for this purpose. 

Example 2, Option A: Employee A was the owner of IRA B, and died in 2020 at the age 

of 74. A designated A’s 40-year-old non-disabled, non-chronically ill son, S, as the sole 

beneficiary of A’s interest in IRA B. S did not take any distributions in 2021, concluding 

that no minimum distribution was required for 2021 under the 10-year rule. 

Analysis of Example 2, Option A: Pursuant to Reg. § 1.401(a)(9)-3, Q&A-2, since the 

SECURE Act substituted “10 years” for “5 years” when enacting Code section 

§ 401(a)(9)(H)(i), the 10-year rule would work the same as the 5-year rule under the 
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existing regulations so as not to require any distributions until the end of 2030. Thus, S 

was not required to take a minimum distribution in 2021. 

Example 2, Option B: The facts are the same as in Example 2, Option A. 

Analysis of Example 2, Option B: Pursuant to Reg. § 1.401(a)(9)-5, Q&A-5, which 

applies when the Employee dies on or after the Employee’s RBD, the Designated 

Beneficiary must begin taking distributions over the longer of the Designated 

Beneficiary’s remaining life expectancy or the Employee’s remaining life expectancy no 

later than the year following the year of the Employee’s death. S failed to take the RMD 

in 2021, and must take this RMD as soon as practicable in 2022. Unless there is an 

automatic waiver of the 50% penalty for failure to take a Required Minimum 

Distribution, S must file a Form 5329 to request a waiver of the penalty for 2021. 

3. Treasury Should Clarify How the RMD is Determined in the Year of the Spouse’s 

Death When an Employee Dies Prior to the RBD and the Spouse Subsequently 

Dies Before the Employee’s RBD. 

Section 1.401(a)(9)-4(d) provides guidance when the Employee dies before the RBD and the sole 

beneficiary is the Employee’s surviving spouse, who also dies before the Employee’s RBD. 

ACTEC suggests that including the following example using specific dates of death for the 

Employee and the Employee’s spouse to clarify when RMDs would be needed: 

Example 3: Employee A died on February 1, 2021 at age 70, naming her 70 year old 

spouse, B, as the sole beneficiary of her Plan account. On September 30, 2022, B 

remains the sole beneficiary of A’s Plan. On November 1, 2022, before taking any 

distributions and before A would have reached Employee A’s RBD, B dies. Under § 

1.401(a)(9)-(4)(d), the determination of the beneficiary of the account is now 

determined by who the beneficiary is on September 30, 2023 (the year following B’s 

death). The Plan provides that upon the surviving spouse’s death, the children of the A 

are the successor beneficiaries in equal shares. A has 2 surviving children on September 

30, 2023, C who is aged 50 and D who is age 52. Neither C nor D is disabled or 

chronically ill. 

Analysis: For 2021, B is not required to take any RMD because A had not yet reached her 

RBD. For 2022, C and D are not required to take any RMD because the B was not 

required to take an RMD until A would have reached her RBD. After 2022, the 10-year 

rule applies as to each of C and D, requiring that all assets be withdrawn from the Plan no 

later than December 31, 2032. 

4. Treasury Should Require Distribution No Earlier than the Tenth Year Following 

the Date On Which the Youngest Minor Beneficiary Attains Age 21. 

In the proposed regulations, two sections, namely § 1.401(a)(9)-4(e)(2)(ii) and § 1.401(a)(9)-

5(f)(2)(ii), taken together appear to result in a peculiar difference in treatment for the same minor 

beneficiary depending on the age of the minor’s oldest minor sibling on the date of the 

Employee’s death. Consider the following scenarios: 
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In one scenario, Employee A, who was born on January 1, 1965, died on March 1, 2027, having 

named a Conduit Trust for the benefit of his children, B (aged 25), C (aged 23), D (aged 11) and 

E (aged 9) as the beneficiary of his Plan. The Conduit Trust requires the payment of the RMD 

equally to the four children as the RMD is withdrawn so only those four children are countable 

beneficiaries. Under § 1.401(a)(9)-4(e)(2)(ii), although B and C are not EDBs, A is treated as 

having named an EDB because D and E are minors. Pursuant to § 1.401(a)(9)-5(f)(1)(i), RMDs 

are calculated based upon the life expectancy of B, who is the oldest DB. However, pursuant to 

§ 1.401(a)(9)-5(f)(1)(i) all assets must be distributed no later than the end of the tenth calendar 

year after D, as the oldest minor EDB, attains age 21. 

Another scenario involves the same facts except that Employee A died in 2022, when his 

children were ages 20, 18, 6 and 4. Under § 1.401(a)(9)-5(f)(2)(ii), the RMDs would still be 

computed using B’s life expectancy, but all assets in the Plan would have to be distributed no 

later than the end of the tenth calendar year after B (and not D) attains age 21. This would result 

in forcing all of the assets out of the Plan when D is age 17 and E is age 15, rather than when D 

is age 31 and E is age 29. If the trust is a Conduit Trust, the trustee of the trust would have to 

distribute D’s full share and E’s full share of their respective Plan balances to D at age 17 and to 

E at age 15, an undesirable result that may require the intervention of a court to appoint a 

guardian to receive and manage the funds for the minors. Such a result would not have been 

necessary if the rule in § 1.401(a)(9)-5(f)(2)(ii) required complete distribution only by the end of 

the calendar year that is ten years after the youngest minor EDB reaches age 21. 

A fifteen year age gap among children in a family is not unusual, particularly with multiple 

marriages, and it is often desirable for a single trust to benefit all the children until the youngest 

reaches adulthood, to make sure that there are sufficient assets to support the youngest. It seems 

arbitrary that the treatment would be different for the youngest minor depending on the age of 

the older sibling when the participant dies. 

ACTEC requests that the IRS revise § 1.401(a)(9)-5(f)(2)(ii) to require the Employee’s interest 

in the Plan to be distributed no later than the tenth year following the date on which the youngest 

minor attains age 21. 

5. Treasury Should Provide an Alternative Method For Determining and Documenting 

Disability For Adults in § 1.401(a)(9)-4(e)(4)(ii). 

Section 1.401(a)(9)-(4)(e)(4)(ii) appears to rely solely on the Social Security Administration’s 

findings regarding disability for adults (those over age 18) and provides no alternative path for 

determining disability. This narrow approach could prevent many individuals, genuinely 

disabled at the time of the Employee’s death, from qualifying as EDBs. For the reasons stated 

below, ACTEC recommends that Treasury broaden this section to allow for reasonable 

alternatives for determining and documenting disability. 

A surprising number of disabled adults are ineligible to apply for or receive a formal 

determination of disability by the Commissioner of Social Security because they lack a sufficient 

work record or are not indigent at the time of application. SSDI DIB benefits (the most common 
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type of disability benefits) are based on premiums paid through quarters of work.1 Homemakers 

and stay at home parents may be seriously disabled but fail to meet the required work record 

tests. The next most common type of disability benefits, Supplemental Security Income (“SSI”), 

are an alternative for individuals who are disabled but do not meet the work tests sufficient to 

qualify for SSDI DIB. SSI is a means tested program and a condition for SSI eligibility is that 

the individual must have subsistence level income and assets.2 Further, family income is 

“deemed” to belong to the applicant, so again, many homemakers and stay at home parents are 

not eligible. They still may be disabled, however, under the SECURE Act and Proposed 

Regulations definition. 

Treasury has recognized the need for alternative means of determining disability in its final 

regulations under Code section 529A, relating to ABLE accounts. Recognizing that the Social 

Security Administration is limited in assessing disability in some circumstances, Code section 

529A(e)(2) and Reg. § 1.529A-2(d) recognize the need for an alternate method to certify 

disability. Those sections allow a procedure whereby a ‘disability certification’ is signed by a 

licensed health care provider described in (e)(1) of those regulations. For purposes of 

determining eligibility status, the filing of a disability certification will be deemed to have been 

made once the qualified ABLE program has received the disability certification. This 

procedure parallels the SECURE Act certification of chronically ill status, which is certified by 

a licensed health care provider. This procedure is referred to in these comments as the “ABLE 

Safe Harbor Method.” 

Further, to safeguard the privacy of personal medical information that financial institutions are 

not qualified to properly protect, please note that the ABLE regulations require only that a 

certification of disability be filed with the account provider. The burden to produce the 

underlying documentation of disability to Treasury lies with the disabled individual and his or 

her medical providers. Because financial institutions are not medical facilities, they do not have 

the means to protect personally identifiable health information. This could place them at risk of 

inadvertent health act or HIPAA violations, and places an undue burden on them. The ABLE 

Act regulations have taken that into account, and appear to present an appropriate solution. 

Other programs under state and federal benefits law recognize the need for alternative methods 

for determining and substantiating disability due to the limitations of the Social Security 

Administration’s determinations explained above. Accordingly, most states provide for alternate 

documentation of disability through a separate state agency or state contractor based on the 

identical definition of disability as in the federal statutes, including the SECURE Act. 

ACTEC suggests that a determination of disability by a “disability certification” similar to the 

ABLE Safe Harbor Method, or by a state agency or contractor would be reasonable alternatives 

for Treasury to include in § 1.401(a)(9)-(4)(e)(4)(ii). ACTEC further recommends that only the 

certification of disability be required to be provided to the account provider to protect the 

1 In order to qualify for SSDI DIB benefits, an individual must meet both the duration of work test (i.e., sufficient 

quarters worked to be insured) and the recent work test (a certain number of quarters worked in the most recent 

years, e.g., 5 out of the past 10 years). 

2 The current asset limit for SSI is $2000 in countable assets. The current income limit is $841 per month.  
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medical information of the disabled beneficiary. ACTEC recommends inclusion of examples of 

alternatives for determining disability of an adult such as the following: 

Example 5A: Employee P died leaving his Plan benefits to his sister Q, who is legally 

blind and whom P has supported. Q has never worked. Q applies for and receives a 

determination of disability existing on or before the date of P’s death from the state 

agency or contractor in her state that makes disability determinations and submits this 

determination to the Plan administrator by October 31 of the calendar year following the 

calendar year of Employee P’s death. Q would qualify as an EDB with respect to the 

distributions from P’s interest in the Plan based on her disability as of Employee P’s 

death. 

Example 5B: The facts are the same as in Example 5A, but Q obtains a certificate of 

disability existing on or before the date of P’s death using the criteria under Code section 

72(m)(7) from a qualified licensed medical provider and submits this certificate to the 

Plan administrator by October 31 of the calendar year following the calendar year of 

Employee P’s death. Q would qualify as an EDB with respect to the distributions from 

P’s interest in the Plan based on her disability as of Employee P’s death. 

6. Treasury Should Clarify the Methods Available For Determining and Substantiating 

Disability For Minors in § 1.401(a)(9)-(4)(e)(4)(iii). 

As is recognized in § 1.401(a)(9)-(4)(e)(4)(iii), minors do not typically engage in “substantial 

gainful activity” so determining disability status through the Social Security Administration 

remains problematic or impossible for the majority of them. Because the Social Security 

Administration provides SSI benefits only for those severely disabled minors whose families are 

also indigent and fall under the SSI income and asset limits, most disabled minors do not qualify 

for a disability determination if their family is above poverty level.3 Accordingly, ACTEC 

requests consideration of the ABLE Safe Harbor Method described in comment 5 for determining 

and documenting disability for minors as disabled EDBs. ACTEC recommends inclusion of 

examples of alternatives for determining disability of a minor such as the following: 

Example 6A: Employee S dies, leaving his Plan benefits to his one minor child T who is 

17 years of age. Child T was diagnosed at age 3 with cerebral palsy, a serious and 

incurable medical condition which results in marked and severe functional limitations for 

life. T must wait until he attains age 18 before he can be considered eligible for SSI 

purposes without regard to T’s parents’ income. Once Child T attains age 18, he 

promptly applies for a disability determination from the Social Security Administration. 

Child T is able to obtain such disability determination and submits such determination, 

including documentation that his cerebral palsy condition existed on or before S’s death 

to the Plan administrator by October 31 of the calendar year following the calendar year 

of Employee S’s death. Child T would qualify as an EDB with respect to the 

3 The Social Security Administration “deems” the income and assets of the family with whom the minor resides to 

belong to the minor in determining eligibility for SSI. Accordingly, SSA will not undertake a finding of disability 

for the majority of minors, regardless of the severity of the disability. Typically, the family waits until the minor 

reaches the age of 18 and disability is determined by SSA at that time when deeming is limited to in-kind 

maintenance and support. 
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distributions from S’s interest in the Plan based on his disability as of Employee S’s 

death. 

Example 6B: The facts are the same as in Example 6A except that the determination of 

disability for SSI eligibility by the Social Security Administration comes on November 

15 of the calendar year following the calendar year of Employee S’s death. Child T has 

also filed a certification of disability existing on or before the date of S’s death from a 

licensed medical provider with the Plan administrator by October 31 of the same year. 

Child T would qualify as an EDB with respect to the distributions from S’s interest in the 

Plan based on his disability as of Employee S’s death. 

Example 6C: the same facts as in Example 6A except that Child T is age 12 as of the 

date of Employee S’s death. Child T is unable to be considered for SSI eligibility 

because his parents’ income is “deemed” to belong to him by the Social Security 

Administration. Child T obtains a certificate of disability based on his diagnosis of 

cerebral palsy from a licensed medical provider utilizing the criteria of Code section 

72(m)(7) and files this disability certificate with the Plan administrator by October 31 of 

the calendar year following the calendar year of Employee S’s death. Child T would 

qualify as an EDB with respect to the distributions from S’s interest in the Plan based on 

his disability as of Employee S’s death. 

7. Treasury Should Give Consideration to Permitting an Extended Date, Such as an 

Alternate Age of 21, for Providing Proof of the Existence of a Minor’s Disability as of 

the Employee’s Death. 

Under § 1.401(a)(9)-(4)(e)(4)(iii), the disability of a person who has not yet reached age 18 must 

be established as of the date of the Employee’s death, and under § 1.401(a)(9)-(4)(e)(7), 

evidence of disability must be submitted by October 31 of the calendar year following the 

calendar year of the Employee’s death. As described above, this may be impractical or 

impossible for many families with disabled minor children, either because of limitations of the 

Social Security Administration, or because many disabilities a minor may suffer from as of the 

Employee’s death do not fully manifest until several years later, so that proof of disability may 

be impossible to provide by that early date. To achieve equivalent treatment for those minors 

who have the misfortune of both being disabled and losing their parent at a very young age, 

ACTEC recommends that Treasury consider extending the date for providing proof that a minor 

was disabled as of the Employee’s death to the later of (i) the date the minor attains age 21, and 

October 31 of the calendar year following the calendar year of the Employee’s death. 

Because most determinations of disability for young people by the Social Security 

Administration are in fact made between the ages of 18 and 21, even when the disability relates 

back to birth, such determinations take some time to evaluate and process. Such a young person 

could nevertheless qualify to receive distributions of Plan benefits based on the life expectancy 

method until the time that a determination of disability is made if the young person is a minor 

child of the Employee or is the primary beneficiary of an Age 31 Trust. Consequently, in many 

cases a delayed date for proof of disability as of the Employee’s date of death would not impose a 

substantial hardship on the young person or the Plan administrator. Accordingly, ACTEC 

requests that Treasury provide a longer window for a determination of disability and for 
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obtaining and submitting to the Plan administrator proof of a minor’s disability relating back to 

the date of the Employee’s death. This would avoid disparate treatment of individuals who are 

otherwise similarly situated: Those minors disabled as of the date of the Employee’s death who 

can readily prove such disability because it is diagnosable and those minors disabled as of the 

date of the Employee’s death who have less apparent but equally devastating disabilities that 

cannot be diagnosed until a later date. The following Example illustrates a “real life” situation in 

which an extended time period to determine disability at the Employee’s death could make a 

meaningful difference for the disabled minor beneficiary. 

Example 7A: Employee W dies leaving his Child X, age 3 months old, as beneficiary of 

Employee W’s Plan benefits. The Plan administrator of Employer V begins distributions 

of Employee W’s Plan benefits to Child X the calendar year following the calendar year 

of Employee W’s death, based on Child X’s life expectancy. Child X’s congenital 

disability of cerebral palsy will last for Child X’s lifetime, and existed as of the date of 

Employee W’s death, but the disability is not formally diagnosed until Child X is age 3. 

It was therefore impossible for Child X, or Child X’s legal guardian, to submit a 

certification of Child’s X’s disability that existed as of Employee W’s death until 3 years 

after Employee W’s death at the earliest. Furthermore, the earliest date for a 

determination by the Social Security Administration that Child X is disabled would be 

when Child X reaches age 18, more than 18 years after Employee W’s death. Child X 

should be able to provide proof to the Plan administrator no later than age 21 when Child 

X will have obtained a determination that Child X was suffering from the congenital 

disability of cerebral palsy when Employee W died, in order to qualify as a disabled 

EDB for purposes of continuing life expectancy distributions to Child X of Employee 

W’s interest in the Plan beyond age 31. 

There are disabilities that are congenital that cannot be diagnosed until a later date. In Example 

7A, cerebral palsy may have been the likely diagnosis at birth, but because its symptoms may 

actually be another disease, the diagnosis cannot be confirmed until age 3. Likewise, some 

extreme mental health issues are present at birth but do not present until the late teens. In many 

cases, the child may not be able to work because of the nature of the illness. There are many such 

illnesses that cause disability in children that cannot even be diagnosed, much less documented 

sufficiently to provide proof of such disability until years later when the child is a teenager. 

Accordingly, ACTEC recommends that Treasury provide a longer window, until the later of (i) 

the date the minor reaches age 21, or (ii) October 31 of the calendar year following the calendar 

year of the Employee’s death, to provide documentation that the minor was disabled as of the 

Employee’s death. 

8. Treasury Should Clarify that a Beneficiary’s Unilateral Withdrawal Right is 

Equivalent to a Mandatory Distribution from a Conduit Trust. 

ACTEC observes that some individuals choose to structure trusts that, in lieu of mandating 

distributions, provide the beneficiary with an unlimited withdrawal right over the intended 

portion of the trust. This leaves it up to the beneficiary to choose between taking current 

distribution from the trust and leaving assets in the trust. 
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This flexibility enhances the beneficiary’s interest in the trust by allowing the beneficiary to leave 

in the trust some or all of the amounts that might otherwise be distributed, where these amounts 

will continue to benefit from other valuable non-tax estate planning objectives, including 

continued management of the assets by the trustee, continued creditor protection in some 

jurisdictions, protection from divorce in some jurisdictions, and protection from spousal elective 

share rules in some jurisdictions. Depending on the non-tax estate planning objectives that are 

intended, a trust may provide either (i) that the withdrawal right does not expire until the 

beneficiary’s death, or (ii) that the withdrawal right for a given year may expire if the beneficiary 

has not exercised the withdrawal right after some reasonable period of time. One time period that 

is commonly provided in this regard is the time period ending at the later of thirty days from when 

the withdrawal right arises or thirty days after the beneficiary attains age 21. 

ACTEC observes that there is interest among employees when naming Conduit Trusts as 

beneficiaries of Plan benefits to provide the flexibility of such a withdrawal right in lieu of 

mandatory conduit trust distributions, and that clarification of this point will ease the burdens of 

compliance and enforcement, and will reduce the need for private letter ruling requests. 

Accordingly, ACTEC requests that Treasury add examples such as the following to these 

regulations in order to clarify whether a see-through trust is a Conduit Trust if the trust provides 

(i) that whenever the trustee receives a distribution from the deceased employee’s interest in the 

Plan, one or more specified beneficiaries shall have the unilateral right to withdraw all of such 

Plan distribution, (ii) in one case, that the withdrawal right does not expire until the 

beneficiary’s death, and in another case, that the withdrawal right expires after the later of thirty 

days from when the withdrawal right arises or thirty days from when the beneficiary attains age 

21, and (iii) that for so long as any amounts of such Plan distribution remain in the trust, such 

amounts are to be held for the exclusive benefit of such one or more specified beneficiaries for 

so long as any one or more of them are living. 

Example 8A. Employee E dies at age 65, naming Trust X for the benefit of her nephew Y, 

who is age 40 but not disabled or chronically ill, as beneficiary of her Plan. Trust X 

provides that, whenever the trustee receives a distribution from E’s Plan benefit, Y shall 

have the right to withdraw any part or all of such Plan distribution. Trust X provides that 

each such withdrawal right does not expire until Y’s death, and that for so long as any 

amounts of such Plan distribution remain in the trust, they are to be held for the exclusive 

benefit of Y for so long as Y shall live. 

Example 8B. Same facts as Example 8A, except that Trust X provides that each such 

withdrawal right expires after thirty days from when the withdrawal right arises. 

ACTEC’s Analysis of Examples 8A and 8B: ACTEC believes that both versions of Trust X 

described in Examples 8A and 8B satisfy the requirements under § 1.401(a)(9)-4(f)(1)(ii)(A) to 

be a Conduit Trust because (i) Y’s unfettered right to withdraw any part or all of each 

distribution from the Employee’s interest in the Plan is equivalent to being entitled to such Plan 

distributions, and (ii) to the extent Y elects to take distribution of less than all of a given 

distribution, such distribution remains in the trust where it continues to be held for Y’s exclusive 

benefit for so long as Y shall live, and no one else. 
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Multiple tax authorities support treating a trust beneficiary as owning the trust assets that the 

beneficiary has a right to withdraw. In the income tax area, the beneficiary of a trust is treated as 

the owner of the trust assets under Code section 678 if the beneficiary holds a withdrawal right. 

See Treas. Reg. § 1.678(a)-1(a) and Rev. Rul. 74-43, 1974-1 C.B. 285. See also Code 

section 661(a)(2), which treats the beneficiary of a trust essentially as the owner of income that a 

trustee has credited to the beneficiary, effectively creating a withdrawal right for that beneficiary. 

In the estate tax area, one of the requirements for a trust to qualify for the marital deduction for 

estate tax in a decedent’s estate under either Code section 2056(b)(5) or 2056(b)(7) is that the 

decedent’s spouse must be entitled to all trust income for life. Treas. Reg. § 20.2056(b)-5(f)(8) 

explains that that this requirement is satisfied if the trust either mandates distributions of the trust 

income or provides the spouse with a withdrawal right over the trust income, stating “... under 

the terms of the trust the income referred to must be currently ... distributable to the spouse or ... 

she must have such command over the income that it is virtually hers.” This regulation 

specifically approves such a withdrawal right that expires if unexercised, causing the income not 

withdrawn to be added to corpus. Treas. Reg. § 20.2056(b)-5(f)(8) also applies to marital trusts 

described in Code section 2056(b)(7). Treas. Reg. § 20.2056(b)-7(d)(2). 

A spouse’s withdrawal right over the undistributed income in an IRA was specifically 

recognized and approved as satisfying the “entitled to all income” requirement of Code section 

2056(b)(7) in the context of an IRA designated at death to a qualified terminable interest 

property (“QTIP”) marital trust in both Rev. Rul. 2006-26, 2006-1 Cum. Bul. 939, May 4, 

2006, and its predecessor Rev. Rul. 2002-2, 2000-1 Cum. Bul. 305, January 5, 2000 (modified 

and suspended by Rev. Rul. 2006-6). 

For purposes of Code section 401(a)(9), the QTIP marital trusts described in Rev. Rul. 2006-26 

resemble the trust described in Reg. § 1.401(a)(9)-5, A-7(c)(3) Example 1. These trusts provide 

the spouse the right to compel the trustee to withdraw undistributed income from the 

employee’s Plan interest and to distribute it to the spouse. Because such trusts do not require 

that all amounts distributed from Employee’s Plan interest are to be paid directly to the spouse, 

when these trusts are analyzed under § 1.401(a)(9)-4(f)(1)(ii), they would be classified as 

Accumulation Trusts and not Conduit Trusts. Rev. Rul. 2006-26 contains the following 

statement regarding the determination of designated beneficiaries, which reflects the 

appropriate treatment for a trust that is not a Conduit Trust: 

Taxpayers should be aware, however, that in situations such as those described in 

this revenue ruling in which a portion of any distribution from the IRA to Trust 

may be held in Trust for future distribution rather than being distributed to [the 

spouse] currently, [the spouse] is not the sole designated beneficiary of [the 

Employee’s] IRA. As a result, both [the spouse] and the remainder beneficiaries 

must be taken into account as designated beneficiaries in order to determine the 

shortest life expectancy and whether only individuals are designated beneficiaries. 

See A-7(c) of § 1.401(a)(9)-5. 

However, to the extent that the spouse’s withdrawal right results in distribution directly to the 

spouse, these statements show how a spouse’s withdrawal right is recognized as equivalent to 
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ownership for purposes of determining those trust beneficiaries who are treated as the 

employee’s designated beneficiaries for an Accumulation Trust. 

It is reasonable to conclude that withdrawal rights should also be recognized as equivalent to 

ownership for purposes of determining whether a see-through trust is a Conduit Trust, which 

supports ACTEC’s conclusion that each trust described in Examples 8A and 8B satisfies the 

requirements under § 1.401(a)(9)-4(f)(1)(ii)(A) to be a Conduit Trust. Note that any taxable 

income associated with an amount that is to be distributed to a beneficiary or that is subject to a 

withdrawal right in the hands of that beneficiary will be taxed to the beneficiary in either case. 

ACTEC recommends that Treasury include the Examples 8A and 8B in defining Conduit Trusts 

in § 1.401(a)(9)-4(f)(1)(ii)(A). 

9. Treasury Should Clarify that a Beneficiary’s Unilateral Withdrawal Right is 

Equivalent to a Mandatory Distribution from an Age 31 Trust. 

Pursuant to § 1.401(a)(9)-4(f)(3)(ii)(B) when the Primary Beneficiary of a see-through trust is a 

young individual and the trust is by its terms an Age 31 Trust, then any other beneficiary of the 

trust who is not a Primary Beneficiary and who could receive amounts in the trust representing 

the Employee’s interest in the Plan if such individual dies prior to receiving full distribution is 

not treated as having been designated as a beneficiary of the employee under the Plan. 

As mentioned in Comment 8, ACTEC observes that some individuals choose to structure trusts 

that, in lieu of mandating distributions, provide the beneficiary with an unlimited withdrawal 

right over the intended portion of the trust. 

ACTEC also observes that there is interest among Employees in naming an Age 31 Trust as 

beneficiary of the Employee’s Plan benefits in providing the flexibility of such a withdrawal 

right in lieu of a mandatory Age 31 Trust distribution. ACTEC believes that clarification of this 

point will ease the burdens of compliance and enforcement, and will reduce the need for private 

letter ruling requests. 

Accordingly, ACTEC requests that Treasury add examples such as the following to these 

regulations in order to clarify whether a see-through trust that has only one Primary Beneficiary 

is an Age 31 Trust if the trust provides (i) that at the later of the end of the calendar year 

following the calendar year of the Employee’s death and the end of the tenth calendar year 

following the calendar year in which such Primary Beneficiary attains age 21, such Primary 

Beneficiary shall have the unilateral right to withdraw all amounts in the trust representing the 

Employee’s interest in the Plan, (ii) in one case, that the withdrawal right does not expire until 

the beneficiary’s death, and in another case, that the withdrawal right expires thirty days after the 

withdrawal right arises, and (iii) that for so long as any amounts of the Employee’s interest in the 

Plan remain in the trust, such amounts are to be held for the exclusive benefit of the sole Primary 

Beneficiary for so long as such Primary Beneficiary shall live. 

Example 9A. Employee E dies at age 65, naming Trust Y for the benefit of her niece F, 

who is age 23 and not disabled or chronically ill, as the beneficiary of her Plan. F is the 

only beneficiary of Trust Y. Trust Y provides that at the later of the end of the calendar 

year following the calendar year of E’s death and the end of the tenth calendar year 
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following the calendar year in which F attains age 21, F shall have the right to withdraw 

all amounts in Trust Y representing Employee E’s interest in the Plan. Trust Y provides 

that such withdrawal right does not expire until F’s death, and that for so long as any 

amounts of Employee E’s interest in the Plan remain in Trust Y, such amounts are to be 

held for the exclusive benefit of F for so long as F shall live. 

Example 9B. Same facts as Example 9A, except that Trust Y provides that such 

withdrawal right expires thirty days after the withdrawal right arises. 

ACTEC’s Analysis of Examples 9A and 9B: ACTEC believes that each of the trusts described in 

Examples 2A and 2B satisfies the requirements under § 1.401(a)(9)-4(f)(3)(ii)(B) to be an Age 

31 Trust because (i) F is the sole Primary Beneficiary, (ii) F has the unfettered right to exercise 

F’s withdrawal right unilaterally and take full distribution from the trust of any part or all of the 

amounts in the trust representing Employee E’s interest in the Plan from Trust Y, and (ii) to the 

extent F elects to take a distribution of less than all of the amounts representing the Employee E’s 

interest in the Plan, such distribution remains in Trust Y where it continues to be held for F’s 

exclusive benefit for so long as F shall live. 

This interpretation is consistent with other tax authorities that treat a trust beneficiary as owning 

assets the beneficiary has a right to withdraw, as discussed in Comment 8. 

In particular, the discussion in Comment 8 describes how Rev. Rul. 2006-26 recognizes a 

spouse’s withdrawal right as equivalent to ownership for purposes of determining those trust 

beneficiaries who are treated as the Employee’s designated beneficiaries. It is reasonable to 

provide that such withdrawal rights should also be recognized as equivalent to ownership for 

purposes of determining whether a see-through trust is an Age 31 Trust, which supports 

ACTEC’s conclusion that each trust described in Examples 9A and 9B satisfies the requirements 

under § 1.401(a)(9)-4(f)(3)(ii)(B) to be an Age 31 Trust. ACTEC recommends that Treasury 

include the Examples 9A and 9B in defining the characteristics of the Age 31 Trust provided for 

in § 1.401(a)(9)-4(f)(3)(ii)(B). 

10. Treasury Should Clarify Whether Certain Contingent Beneficiaries of an 

Accumulation Trust Are Disregarded if the Trust Continues for 

Secondary Beneficiaries. 

Section 1.401(a)(9)-4(f)(3)(ii)(A) explains when contingent trust beneficiaries of an 

Accumulation Trust who are entitled to receive distributions solely because of the death of 

another beneficiary may be disregarded in determining an Employee’s designated beneficiaries. 

This issue has historically generated much debate and uncertainty. 

There is one question, in particular, that needs to be answered, which relates to a trust structure 

that is common and in certain cases, essential. Under this trust structure, the trust continues for 

the benefit of the Secondary Beneficiary(ies) rather than terminating and distributing to them 

outright. This trust structure is not addressed in Example 2 of § 1.401(a)(9)-4(f)(6)(ii), which 

illustrates how the rule of Section 1.401(a)(9)-4(f)(3)(ii)(A) is applied when a trust terminates 
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and distributes outright to Secondary Beneficiaries.4 ACTEC urges Treasury to include another 

example, such as that proposed below, which explains how the rule of § 1.401(a)(9)-

4(f)(3)(ii)(A) is applied when a trust continues for the Secondary Beneficiary(ies). 

There are many situations where an employee will need to design a trust to continue for 

Secondary Beneficiaries for important reasons that have little or nothing to do with tax planning 

and required minimum distributions. A common example is a trust for a child that will continue 

for young grandchildren. Another example is a trust for a spouse that will continue for a disabled 

sibling of the Employee. Trusts are often designed and named as beneficiaries at a time that the 

age and health of the Secondary Beneficiaries is uncertain. 

The inclusion of such an example will be an important and valuable step toward clarity that will 

substantially ease the burden on taxpayers and on Treasury in administering these rules and will 

substantially reduce the need for private letter ruling requests in this area. 

Accordingly, ACTEC requests Treasury to include the following proposed Examples in the final 

regulations in order to clarify when certain contingent trust beneficiaries of a see-through, 

Accumulation Trust may be disregarded when the trust continues for its Secondary 

Beneficiary(ies), rather than terminating and distributing outright to the Secondary 

Beneficiary(ies). 

Example 10A. Employee V died in 2022 at the age of 65. Employee V was survived by 

a nephew, A, who was then age 53 and was not then disabled or chronically ill. A has a 

child, B, who was then age 32 and was not then disabled or chronically ill. Employee V 

named Trust W as the beneficiary of all amounts payable from V’s account in Plan U 

after V’s death. Trust W satisfied the see-through trust requirements of 

§ 1.401(a)(9)-4(f)(2). 

Under the terms of Trust W, the trustee is to distribute to A those amounts of income and 

principal necessary for A’s health, education, and support for the remainder of A’s 

lifetime. Upon A’s death, the trust is to continue for B if she survives or if B does not 

survive A, the trust terminates and is distributed outright to Charity D (an organization 

exempt from tax under Code section 501(c)(3)). If B survives A, the trustee of the 

continuing trust is to distribute to B those amounts of income and principal necessary for 

B’s health, education, and support for the remainder of B’s lifetime, and upon B’s death 

the trust terminates and is distributed outright to Charity D. 

Example 10B. Same facts as Example 10A, except that Trust W provides that if B 

survives A, the trustee of the continuing trust is to distribute to B those amounts of 

income and principal necessary for B’s health, education, and support until B attains 60 

years of age, at which time the trust terminates and the entire trust is distributed outright 

to B. If B dies prior to attaining 60 years of age, the trust terminates and is distributed 

outright to Charity D. 

4 ACTEC noticed that Example 2 contains a citation in the “Analysis” of Example 2 that may be erroneous. ACTEC 

believes the citation may have been intended to cite § 1.401(a)(9) 4(f)(3)(ii)(A). (The actual citation is to 

§ 1.401(a)(9)-4(f)(2)(iii)(A), which does not exist.) 
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ACTEC’s Analysis of Examples 10A and 10B. ACTEC believes, with respect to each of the 

Accumulation Trusts described in Examples 10A and 10B, that A and B are taken into account in 

determining the Employee V’s designated beneficiaries, and that Charity D is disregarded in 

determining Employee V’s designated beneficiaries because, as provided in § 1.401(a)(9)-

4(f)(3)(ii)(A), Charity D can receive amounts in the trust representing the Employee’s interest in 

the Plan solely contingent upon or delayed until the death of another trust beneficiary who is not 

described in § 1.401(a)(9)-4(f)(3)(i)(B), and Charity D is not a beneficiary described in 

§ 1.401(a)(9)-4(f)(3)(i)(A). 

The Preamble explains, “a beneficiary of a see-through trust is treated as a beneficiary of the 

employee if the beneficiary could receive amounts in the trust representing the employee’s 

interest in the Plan that are neither contingent upon nor delayed until the death of another trust 

beneficiary.”(Emphasis added.) 

ACTEC reaches its conclusion based on the provisions of § 1.401(a)(9)-4(f)(3)(ii) and the 

Preamble’s explanation of this section. ACTEC requests that Treasury either confirm this 

analysis or clarify how these rules are applied in determining whether Charity D is disregarded in 

determining Employee V’s designated beneficiary with respect to Trust W described in 

Examples 10A and 10B. 

11. Treasury Should Allow Contingent Beneficiaries of Certain Accumulation Trusts to be 

Disregarded Even Though the Secondary Beneficiaries May Receive Current 

“Sprinkling Distributions” Under Limited Conditions. 

Section 1.401(a)(9)-4(f)(3)(ii)(A) explains when certain contingent trust beneficiaries of an 

Accumulation Trust may be disregarded in determining an Employee’s designated beneficiaries. 

This section provides that a beneficiary of an Accumulation Trust who could receive amounts 

from the trust that represent the Employee’s interest in the Plan is not treated as having been 

designated as a beneficiary of the Employee under the Plan if such beneficiary could receive 

amounts from the trust that represent the Employee’s interest in the Plan only because of the 

death of another beneficiary who is described in § 1.401(a)(9)-4(f)(3)(i)(B) (the Secondary 

Beneficiary). However, § 1.401(a)(9)-4(f)(3)(ii)(A)(2) further provides that this rule does not 

apply if 

(i) such other Secondary Beneficiary predeceased the Employee, § 1.401(a)(9)-

4(f)(3)(ii)(A)(1), or 

(ii) such other Secondary Beneficiary is also a Primary Beneficiary described 

in § 1.401(a)(9)-4(f)(3)(i)(A). 

A commonly used form of Accumulation Trust provides for a certain Primary Beneficiary until 

his or her death and also allows discretionary “sprinkling distributions” to some or all of the 

Secondary Beneficiaries while that certain Primary Beneficiary is still living if such distributions 

can be made without jeopardizing the trustee’s ability to provide for that certain Primary 

Beneficiary from the trust assets. 

There are many nontax reasons why an Employee might name this form of an Accumulation 

Trust as the beneficiary of Plan benefits. For example, an Employee may want to designate such 
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a trust as the beneficiary of Plan benefits to provide for her spouse and also allow the trustee to 

make discretionary sprinkling distributions to her children during her spouse’s lifetime if such 

distributions can be made without jeopardizing the trustee’s ability to provide for her spouse 

from the trust assets during her spouse’s lifetime. As another example, an Employee may want to 

name as beneficiary of her Plan three such trusts to provide for her three children, and allow the 

trustee to make discretionary sprinkling distributions from each child’s trust to that child’s 

children if such distributions can be made without jeopardizing the trustee’s ability to provide for 

the child from the trust assets during the child’s lifetime. 

ACTEC recognizes that the Primary Beneficiary(ies) of an Accumulation Trust may receive less 

than all of the Employee’s interest in the Plan and that it is generally necessary to treat some, but 

not all, of the other trust beneficiaries along with the Primary Beneficiary(ies) as DBs of the 

Plan benefits. However, with respect to an Accumulation Trust that allows sprinkling 

distributions to Secondary Beneficiaries while the Primary Beneficiary is living, ACTEC is 

concerned that the provisions of § 1.401(a)(9)-4(f)(3)(i)(A)(2) could be interpreted as treating 

such Secondary Beneficiaries as Primary Beneficiaries. Under such an interpretation, other 

contingent beneficiaries who would normally be disregarded as trust beneficiaries might not be 

disregarded. The interest of a beneficiary that is contingent on the death of all members of a 

class of Primary Beneficiaries and Secondary Beneficiaries should be disregarded regardless of 

whether the trust allows this type of sprinkling distributions. 

ACTEC requests Treasury to clarify that, under the rule stated in § 1.401(a)(9)-4(f)(3)(ii)(A)(2), 

any Secondary Beneficiary of a trust who may receive current distributions from a trust solely at 

the discretion of the trustee should not be treated as a Primary Beneficiary for purposes of § 

1.401(a)(9)-4(f)(3)(ii)(A)(2), particularly where that discretion is subordinated to the interest of 

another beneficiary who is a Primary Beneficiary. ACTEC submits that any discretionary 

distributions made to a Secondary Beneficiary whose interest is subordinate to that of a Primary 

Beneficiary are best viewed as “advancements” to that beneficiary of his or her Secondary 

Beneficiary interest. Without this clarification, if an Employee designates an Accumulation Trust 

that allows sprinkling distributions to Secondary Beneficiaries to receive Plan benefits, an 

additional tier of contingent trust beneficiaries who are quite unlikely to receive any interest in 

the Employee’s Plan benefits may be treated as having been designated as beneficiaries by the 

Employee because the Secondary Beneficiaries are treated as Primary Beneficiaries on the basis 

of potential discretionary distributions that they may or may not ever receive. The degree of 

remoteness of the interest of the contingent beneficiary of an Accumulation Trust that allows 

sprinkling distributions to Secondary Beneficiaries is no less, and may even be more remote, as 

compared to an Accumulation Trust that does not allow such sprinkling distributions. There is no 

apparent policy reason to require a trust to have Secondary Beneficiaries who are not eligible to 

benefit during the lifetime of the Primary Beneficiaries in order to be able to disregard the 

interest of a contingent beneficiary who takes solely by reason of the death of those Secondary 

Beneficiaries. 

ACTEC suggests that Treasury could best clarify § 1.401(a)(9)-4(f)(3)(ii)(A)(2) by including an 

Example such as the following: 

Example 11: Employee E died in 2025 at age 75, survived by his spouse, S, who was 

then age 74, and his only child, F, who was then age 40. Neither S nor F was then 
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disabled or chronically ill. Employee E named Trust T as the beneficiary of his Plan 

benefits. Trust T satisfies the see-through trust requirements of § 1.401(a((9)-4(f)(2). 

Under the terms of Trust T, the trustee is to distribute to S those amounts of income and 

principal necessary for S’s health, education, and support for the remainder of A’s 

lifetime. Upon S’s death, the trust terminates and is to be distributed to F, or if F is not 

then living, to Charity G (an organization exempt from tax under Code section 

501(c)(3)). Trust T also authorizes, but does not require, the trustee, in the trustee’s sole 

discretion, to make distributions to F during S’s lifetime, provided such discretionary 

distributions can be made without jeopardizing the trust’s ability to provide for S. 

ACTEC’s Analysis of Example 11. S is the Primary Beneficiary of Trust T. F is a 

Secondary Beneficiary of Trust T. F could also be treated as a Primary Beneficiary of 

Trust T under the verbiage of § 1.401(a)(9)-4(f)(3)(ii)(A)(2), but ACTEC suggests 

Treasury clarify that, under these circumstances, F is not to be treated as a Primary 

Beneficiary for purposes of § 1.401(a)(9)-4(f)(3)(ii)(A)(2) and is only to be treated as a 

Secondary Beneficiary of Trust T because F’s right to distributions are contingent on the 

trustee’s sole discretion and are subordinated to S’s rights. F has no entitlement to any 

distributions, and no assurance that any distributions will be made to him at all. Only if F 

is only treated as a Secondary Beneficiary will Charity G be disregarded as a DB under § 

1.401(a)(9)-4(f)(3)(ii)(A). Because the only way Charity G will ever receive any Plan 

benefits is solely because of the death of S and F, only S and F, and not G, should be 

treated as a beneficiary of E’s Plan benefits. 

12. Treasury Should Clarify the Application of the Provisions in §§ 1.401(a)(9)-4(f)(5)(ii) 

and (iv) regarding Powers of Appointment. 

ACTEC observes that many individuals include “powers of appointment” in their trusts to 

provide flexibility in future planning for changes in circumstances. A power of appointment 

allows the powerholder to appoint the trust to one or more members of a stated class of potential 

beneficiaries in a certain manner as provided in the trust instrument. It is customary for the 

creator of the trust instrument to also name “takers in default” who will receive the trust interest 

if such power of appointment is not exercised. 

Treasury has clarified in § 1.401(a)(9)-4(f)(5)(ii) that a see-through trust does not fail to satisfy 

the requirement that beneficiaries be identifiable merely because the trust includes a power of 

appointment, and has also clarified when certain actions taken with respect to a power of 

appointment impact the determination of the trust’s beneficiaries as of the September 30 of the 

calendar year following the year of the Employee’s death. 

Treasury has also required in § 1.401(a)(9)-5(f)(iv) that if certain actions are taken after the 

September 30 determination date, including an exercise of a power of appointment, that result in 

additional beneficiaries being counted as beneficiaries of the trust, then the rules of 

§ 1.401(a)(9)-5(f)(1) will be re-applied to take such additional beneficiary(ies) into account, 

effective the following calendar year. This redetermination requirement could be problematical 

for certain trustees, beneficiaries, and Plan administrators, as it is foreseeable that a power of 

appointment might be exercised after the September 30 determination date in a way that adds a 
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new beneficiary, and those involved in the exercise of the power fail to recognize the need to 

redetermine RMDs. As a result, less than all of the RMDs for subsequent years may be timely 

distributed and the Plan administrator may be completely unaware that such a power has even 

been exercised. 

ACTEC recognizes why the clarifications that are so helpful in the design and initial 

determination of trust beneficiaries must be accompanied by the requirement of a 

redetermination when a post-September 30 determination date exercise of a power of 

appointment or other actions result in new beneficiaries. On balance, ACTEC commends the 

approach Treasury has taken, because ACTEC anticipates that: 

(i) The clarifications provided in § 1.401(a)(9)-4(f)(5)(ii) will be helpful in the vast 

number of situations where see-through trusts contain powers of appointment. These 

clarifications will help the Employee determine which terms to include in the see-

through trust that will be designated as the beneficiary of the Employee’s Plan, and 

will help in the determination of the designated beneficiaries of such a trust as of the 

September 30 determination date after an Employee’s death; and 

(ii) There will be relatively few situations in which an exercise of a power of appointment 

will occur before the Employee’s Plan interest is fully distributed that adds one or 

more beneficiaries in a way that would increase RMDs, but a redetermination of 

RMDs is inadvertently not made. 

ACTEC recommends that Treasury consider adding clarification in the Proposed Regulations 

that any such failure to redetermine RMDs does not result in exposure to the Plan 

administrator, and does not disqualify the Plan. ACTEC also recommends adding clarification 

in the Proposed Regulations that any such failure constitutes “reasonable error” for purposes of 

§ 54.49741(g)(1). 

Finally, ACTEC also requests that Treasury add examples such as the following to these 

Regulations to clarify further the application of these proposed rules. 

Example 12A. Employee A named her Trust Z as sole beneficiary of Employee A’s plan 

interest upon A’s death. Trust Z provides that, after A’s death, B is entitled to receive all 

of the income for B’s life. Trust Z grants B a power of appointment, exercisable by B’s 

Last Will and Testament or other written instrument, to appoint the trust assets remaining 

at B’s death to any one or more recipients consisting of B’s descendants or Code section 

501(c)(3) organizations. Trust Z provides that, if B does not exercise the power of 

appointment, then B’s three children C, D and E will receive the trust assets. B survives 

A and is still living on September 30 of the year following the year of A’s death. 

Additionally, on or before September 30 of the calendar year following the calendar year 

of A’s death, B executes a new Will that exercises B’s power of appointment in favor of 

B’s child C only. On or before October 31 of the calendar year following the calendar 

year of A’s death, B provides a copy of Trust Z and a copy of B’s new Will to the Plan 

administrator together with a written statement to the effect that if B revises B’s Will at 

any future date, B will promptly provide a copy of the revised Will to the Plan 

administrator. 
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Analysis. Pursuant to § 1.401(a)(9)-4(f)(5)(ii)(A), only B and C are treated as 

beneficiaries designated under the Plan. 

Example 12B. The same facts as Example 12A, except there is no exercise of the power 

of appointment by B on or before September 30 of the calendar year following the 

calendar year of A’s death. However, on or before the September 30 date, B signs a 

document that irrevocably restricts the power of appointment so that it can be exercised at 

a later time but only in favor of B’s children C and E. On or before October 31 of the 

calendar year following the calendar year of A’s death, B provides a copy of the 

irrevocable restriction of the power of appointment to the Plan administrator. 

Analysis. Pursuant to § 1.401(a)(9)-4(f)(5)(ii)(A), only B, C and E are treated as 

beneficiaries designated under the Plan. 

Example 12C. The same facts as Example 12A, except there is no exercise of the power 

of appointment by B on or before September 30 of the calendar year following the 

calendar year of A’s death. On January 10 of the second year following the year of A’s 

death, B executes a new Will revoking all prior Wills. The Will executed on January 10 

exercises B’s power of appointment in favor of X charitable organization and the children 

of child C (B’s grandchildren). On or before the end of the second calendar year 

following the year of A’s death, B provides a copy of the new Will to the Plan 

administrator together with a statement to the effect that if B revises B’s Will at any 

future date, B will promptly provide a copy of the revised Will to the Plan administrator. 

Analysis. Pursuant to § 1.401(a)(9)-4(f)(5)(ii)(B), only B and the takers in default, C, D, 

and E are initially treated as beneficiaries designated under the Plan. However, B’s 

execution of a new Will on January 10 requires a prospective redetermination of the 

trust’s required minimum distributions pursuant to the rules of § 1.401(a)(9)-4(f)(5)(iv). 

These Examples illustrate how the rules set forth in § 1.401(a)(9)-4(f)(5)(ii) apply to (i) an 

exercise of a power of appointment on or before September 30 of the calendar year following the 

calendar year of the Employee’s death, (ii) a restriction of a power of appointment on or before 

such September 30 date, and (iii) an exercise of a power of appointment after such September 30 

date. In addition, the Examples set forth reasonable examples of the documentation that should 

be provided to the Plan administrator regarding the exercise or restriction of powers of 

appointment as set forth in § 1.401(a)(9)-4(f)(5)(ii). 

13. Treasury Should Clarify How the Division of a Type I AMBT Is to Work. 

Code section 401(a)(9)(H)(iv)(I) and § 1.401(a)(9)-4(g)(2) provide that a trust will qualify as a 

Type I AMBT if the terms of the trust provide that it is to be divided immediately upon the death 

of the Employee into separate trusts for each beneficiary. ACTEC requests the addition of the 

following examples to clarify how the division of a Type I AMBT will work in practice: 

Example 13A: Employee E dies on or after his RBD having named Trust Q, a revocable 

living trust, as the beneficiary of his Plan benefits. E has three adult children, F, G, and 

H. G is disabled at the time of E’s death. The terms of Trust Q provide that upon E’s 
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death, Trust Q will be divided into three separate see-through trusts, one for each of E’s 

children. Because Trust Q requires division at E’s death into separate see-through trusts 

and G is disabled, Trust Q is a Type I AMBT. Each child is the sole Primary Beneficiary 

of that child’s trust. F is the oldest child and H is the youngest child. The separate see-

through trusts for F and H are Accumulation Trusts. The separate see-through trust for G 

is a Type II AMBT. No other beneficiary of G’s trust is entitled to E’s Plan benefits 

during G’s lifetime. In addition, prior to October 31 of the calendar year following the 

calendar year of G’s death, the trustee submitted the documentation required by § 

1.401(a)(9)-4(e)(7) as evidence of G’s disability on the date of G’s death. The trustee has 

allocated all post-death distributions, as well as post-death gains and losses to each of the 

separate trusts in proportion to their shares of the Plan benefits in their respective trusts in 

accordance with the separate accounting requirements of § 1.401(a)(9)-8(a)(2). 

Analysis: Because G is disabled and no trust beneficiary other than G is entitled to Plan 

benefits during G’s lifetime, and all other requirements of a Type II AMBT are met, G’s 

trust qualifies as a Type II AMBT pursuant to § 1.401(a)(9)-4(g)(3)(i). As provided in § 

1.401(a)(9)-4(g)(3)(ii), G’s life expectancy will be used to determine the RMDs payable 

to G’s Type II AMBT over G’s lifetime even though the other trust beneficiaries are not 

EDBs. In addition, since Trust Q is a Type I AMBT, the special rule under § 

1.401(a)(9)-8(a)(1)(iii)(B) allows Code section 401(a)(9) to be applied separately with 

respect to the separate interests of the beneficiaries reflected in the separate trusts of 

each beneficiary of Trust Q. Because E died on or after the RBD, the trustee of F’s and 

H’s separate see-through trusts, as DBs, will be required to begin taking RMDs in the 

calendar year following the calendar year of E’s death, subject to the 10 year limit. 

Therefore, the trustee will use F’s life expectancy to determine the RMDs payable to F’s 

trust, and H’s life expectancy to determine the RMDs payable to H’s trust, for the first 

nine years after E’s death. By December 31 of the year that includes the tenth 

anniversary of E’s death, the balance in the Plan accounts payable to F’s trust will be 

distributed to F’s trust and the balance in the Plan accounts payable to H’s trust will be 

distributed to H’s trust. In accordance with § 1.401(a)(9)-5(e)(3), governing the 

complete distribution of the Plan benefits after the death of an EDB, after G’s death, the 

remainder beneficiaries of G’s trust must liquidate the Plan benefits payable to G’s trust 

by December 31 of the year that includes the tenth anniversary of G’s death. 

Example 13B: Same facts as Example 13A except that E dies before his RBD and F, G 

and H are minors at E’s death. F and H are the Primary Beneficiaries of their respective 

trusts, which are Accumulation Trusts. In accordance with §1.401(a)(9)-4(f)(3)(2)(B), 

the trust for F and the trust for H state that upon each beneficiary attaining age 31, the 

remaining Plan benefits, and any trust accumulations derived from the Plan benefits, will 

be distributed to the Primary Beneficiary of the trust. 

Analysis: Because Trust Q is a Type I AMBT, the separate account rule will apply to 

Trust Q as in Example 13A. The trustee will determine the RMD for F’s trust using F’s 

life expectancy until the year when F attains age 31, when, by December 31 of that year, 

all of the remaining Plan benefits will be distributed from the Plan to F, along with any 

accumulated income derived from the Plan benefits. Similarly, the trustee will determine 
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the RMD for H’s trust using H’s life expectancy for RMDs payable to H’s trust until the 

year when H attains age 31, when, by December 31 of the year that H attains age 31, all 

of the remaining Plan benefits will be distributed from the Plan to H, along with any 

accumulated income derived from the Plan benefits. The Type II AMBT for G will use 

G’s life expectancy to determine the RMDs payable to G’s trust throughout G’s lifetime. 

Example 13C: Same as Example 13A except that at E’s death, F is age 28, G is age 20 

and H is age 14. F is the Primary Beneficiary of his trust, which is an Accumulation Trust 

that will continue for F’s lifetime. The trustee of F’s trust has complete discretion to 

distribute to F or accumulate RMDs and other withdrawals from E’s Plan benefits 

payable to F’s trust. G is the Primary Beneficiary of a Type II AMBT. H is the Primary 

Beneficiary of an Age 31 Trust and, in accordance with §1.401(a)(9)-4(f)(3)(2)(B), upon 

H attaining age 31, the remaining Plan benefits and any trust accumulations derived from 

the Plan benefits will be distributed to H. 

Analysis: Because Trust Q is a Type I AMBT, the special rule of § 1.401(a)(9)-

8(a)(1)(iii)(B) that allows Code section 401(a)(9) to be applied separately with respect to 

the separate interests of the beneficiaries applies to Trust Q as in Example 13A. F is an 

adult at the time of E’s death, and is treated as a DB. Accordingly, by December 31 of the 

year that includes the tenth anniversary of E’s death, the trustee of F’s trust must take a 

distribution of the entire balance of that portion of E’s Plan benefits payable to F’s trust 

as provided in § 1.401(a)(9)-3(c)(3). H is a minor EDB. Therefore, the trustee will 

determine the RMD for H’s trust using H’s life expectancy until the year when H attains 

age 31. By December 31 of the year that H attains age 31, all of the remaining Plan 

benefits payable to H’s trust must be distributed from the Plan to H, including any 

accumulated income derived from the Plan benefits. The Type II AMBT for G will use 

G’s life expectancy to determine the RMDs payable to G’s trust throughout G’s lifetime. 

14. Treasury Should Clarify the Meaning of “Entitled to Benefits” in § 1.401(a)(9)-

4(g)(3)(i)(A). 

The definition of a Type II AMBT states that the trust terms must identify one or more disabled 

or chronically ill beneficiary or beneficiaries who are “entitled to benefits” during their lifetime. 

The use of the term “benefits” here may confuse some taxpayers and their advisors who counsel 

families with disabled or chronically ill family members who might otherwise think “benefits” 

refers not to the plan assets but to government programs such as Medicaid or SSI. 

To clarify the use of this term, ACTEC suggests the following example: 

Example 14: Employee R dies having designated a trust as the beneficiary of her Plan 

benefits. The sole Primary Beneficiaries of the trust are her disabled sons, S and T, who 

were disabled at the time of her death. S and T are not receiving any government 

benefits. The remainder beneficiaries of the trust are her other two children, U and V, 

who are not disabled. The trust is a see-through trust and qualifies as a Type II AMBT. 

The trust terms provide that only S and T are entitled to any of the Plan benefits during 

their lifetimes. Since S and T are the only beneficiaries of the trust entitled to benefits, 

the trust qualifies as a Type II AMBT. 
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Analysis: The reference that the disabled or chronically ill individuals are “entitled to 

benefits” appears to mean that the trustee must use the Plan benefits payable to the trust 

for the benefit of all of the disabled or chronically ill beneficiaries named in the Type II 

AMBT. However, attorneys and others who regularly counsel families with disabled or 

chronically ill beneficiaries might conclude that the reference, “entitled to benefits” in § 

1.401(a)(9)-4(g)(3)(i)(A) refers to government benefits such as SSI or Medicaid or 

benefits under a long-term care contract. Code Section 401(a)(9)(E)(ii)(III) does not 

require a beneficiary to be receiving government benefits to qualify as a disabled eligible 

designated beneficiary. Likewise, Code section 401(a)(9)(E)(ii)(IV) does not require a 

chronically ill beneficiary to be receiving benefits under a long-term care contract to 

qualify as a chronically ill eligible designated beneficiary. The above example would 

clarify that § 1.401(a)(9)-4(g)(3)(i)(A) does not refer to the disabled or chronically ill 

beneficiary receiving government benefits of any type. 

15. Treasury Should Clarify the Provisions of Sections 1.401(a)(9)-3(d), 1.401(a)(9)-

5(d)(3)(iv), and 1.401(a)(9)-5(f)(1)(ii) When the Spouse is Sole Beneficiary of a Type II 

AMBT. 

If a spouse is the Primary Beneficiary of a Conduit Trust, the spouse is treated as the sole 

beneficiary of the trust and the remainder beneficiaries of the trust are disregarded for purposes 

of determining the RMDs. In that case, the spouse, as the deemed sole beneficiary of the trust, 

may wait until the deceased Employee would have reached the RBD for the trustee to begin 

taking RMDs from the Plan. In addition, once distributions to the trust begin, the spouse’s life 

expectancy is redetermined each year to determine the applicable denominator for that year’s 

RMD. 

ACTEC requests clarification on the following two points when the Employee’s spouse is the 

sole disabled or chronically ill beneficiary of a Type II AMBT: 

Under Proposed § 1.401(a)(9)-5(f)(1)(ii), only the life expectancies of the disabled or chronically 

ill beneficiaries of a Type II AMBT are taken into account in determining the oldest beneficiary 

of the trust. Because all non-EDB beneficiaries of the Type II AMBT are disregarded during the 

life of the disabled or chronically ill EDB, the Employee’s disabled or chronically ill spouse 

would be the sole Primary Beneficiary of the Type II AMBT. Accordingly, the trustee should be 

able to delay the start of RMDs to the end of the calendar year in which the Employee would 

have reached age 72 as provided in § 1.401(a)(9)-3(d). ACTEC requests Treasury to confirm that 

this is the case with respect to a Type II AMBT for the disabled or chronically ill spouse who is 

the sole Primary Beneficiary of such trust. ACTEC suggests that Treasury include the following 

example to clarify this point. 

Example 15: L dies in 2022 at age 65. L’s spouse, M, age 63, was chronically ill at the 

time of L’s death. L established a Type II AMBT that is the beneficiary of his Plan 

benefits. M is the sole current beneficiary of the Type II AMBT. 

Analysis: Because M is the only beneficiary taken into account in determining the trust’s 

RMDs, the trustee of the Type II AMBT may wait until December 31, 2029 to begin 
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taking RMDs. 2029 would have been L’s first distribution calendar year. In addition, 

because M is the sole beneficiary of the Type II AMBT, the trustee may redetermined 

M’s life expectancy each year in accordance with § 1.401(a)(9)-5(d)(3)(iv). 

If a Type II AMBT is drafted in such a way that it also functions as a third-party special needs 

trust, the trust will not be considered an available asset for the spouse in determining the 

availability of governmental benefits. For that reason, a Type II AMBT may be necessary in 

many states that would require the surviving spouse, absent a Type II AMBT, to “spend down” 

the Plan benefits in order to be eligible for Medicaid long-term care benefits. 

16. Treasury Should Clarify Whether Certain Trust Distributions For the Benefit of a 

Disabled or Chronically Ill EDB Cause the Trust to Fail to be a Type II AMBT. 

Code section 401(a)(9)(H)(iv)(II) and § 1.401(a)(9)-4(g)(3)(i)(B) require that a Type II AMBT 

provide that the trust terms must provide that no individual, other than a chronically ill or 

disabled EDB, has any right to the interests in the Plan until the death of all the chronically ill 

and disabled trust beneficiaries. ACTEC requests that examples be incorporated to clarify that a 

trust satisfies this condition even if it authorizes distributions for the benefit of the disabled or 

chronically ill beneficiary payable to a third party who is not a disabled or chronically ill EDB. 

ACTEC recommends inclusion of examples such as the following in the final regulations: 

Example 16A: A died in 2022 at age 75, survived by her son B who was then age 40 and 

disabled. A named Trust S as the beneficiary of her Plan benefits. Trust S is a special 

needs trust. B is the sole Primary Beneficiary of Trust S for his lifetime. At B’s death, A’s 

daughters, D and E, receive the balance of Trust S in equal shares. The trustees of Trust S 

are given discretion to pay for B’s travel expenses and that of a companion, including a 

sibling, a close friend, or a direct support professional, none of whom is disabled or 

chronically ill, if doing so makes it possible for B to travel, attend family gatherings, or 

go on a family vacation. In addition, Trust S gives the trustee discretion to pay a 

reasonable fee to such companion to take B to necessary appointments. These payments 

are for B’s benefit, because without a companion B would be unable to attend family 

gatherings, go on vacations, or keep necessary appointments. 

Analysis: The payments from Trust S to a companion for such travel expenses and 

services for B’s benefit to enable B to get to travel, attend family gatherings, go on 

family vacations, or keep necessary appointments are distributions for the benefit of B, 

and are not distributions to the companion as a trust beneficiary. Trust S satisfies the 

requirements of Code section 401(a)(9)(H)(iv)(II) and § 1.401(a)(9)-4(g)(3)(i)(B) and 

qualifies as a Type II AMBT. 

Example 16B: Same facts as Example 16A, except B was chronically ill at the time of 

A’s death, as B is no longer able to perform two activities of daily living without the 

substantial assistance of another person. The trustees of Trust S are given discretion to 

pay a reasonable fee to a companion to assist B in performing the activities of daily 

living. 
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Analysis: The payments to a companion to assist B in performing the activities of daily 

living are distributions for the benefit of B, and are not distributions to the companion as 

a trust beneficiary. Trust S satisfies the requirements of Code section 

401(a)(9)(H)(iv)(II) and § 1.401(a)(9)-4(g)(3)(i)(B), and qualifies as a Type II AMBT. 

Example 16C: The same facts as Example 16A, except that B is unable to live alone and 

lives with his sister D in D’s home. D is a Secondary Beneficiary of Trust S along with 

E. The trustee is authorized to pay D directly for B’s share of expenses while living in 

D’s home. D is not disabled or chronically ill. 

Analysis: These direct payments to D from Trust S are for the benefit of B, and are not 

distributions to D’s companion as a trust beneficiary. Trust S satisfies the requirements 

of Code section 401(a)(9)(H)(iv)(II) and § 1.401(a)(9)-4(g)(3)(i)(B), and qualifies as a 

Type II AMBT. 

Many special needs trusts for disabled or chronically ill beneficiaries explicitly give the trustee 

discretion to use trust funds to provide benefits to the beneficiary that result in payments to 

relatives or close friends of the beneficiary who are not disabled or chronically ill. These 

relatives or close friends may, in some cases, also be the remainder beneficiaries of the special 

needs trust. These payments, made in the discretion of the trustee and as part of the 

administration of the trust, are for the primary benefit of the beneficiary who is the disabled or 

chronically ill EDB and do not make the companion receiving such payments a beneficiary of 

the trust. 

For fiduciary income tax purposes, these payments, while not made directly to the disabled or 

chronically ill beneficiaries, are treated as distributions for the benefit of the disabled or 

chronically ill beneficiary. The distributions will carry out income to the disabled or chronically 

ill beneficiary under Code sections 643 and 661. 

This approach is also taken in the public benefits area. The Social Security Administration 

Programs Operations Manual Section (POMS) SI 01120.201F.3 addresses collateral/derivative 

benefits to third parties directly in discussing the “sole benefit rule.”5 The Social Security 

Administration’s (POMS) SI 01120.201F.3 makes it clear that derivative benefits to others do 

not violate the sole benefit rule. A special needs trust that provides derivative benefits to others 

likewise should not violate the sole beneficiary rule of § 1.401(a)(9)-4(g)(3)(i)(B). 

ACTEC requests that Treasury add examples such as those above to clarify this point in the final 

regulations. 

5 Available at https://secure.ssa.gov/poms.nsf/lnx/0501120201; The POMS in its directive states in its explanation 

of the sole benefit rule that “the key to evaluating this provision is that, when the trust makes a payment to a third 

party for goods or services, or services must be for the primary benefit of the trust beneficiary. You should not read 

this so strictly as to prevent a collateral benefit to anyone else....” 
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17. Treasury Should Expressly Provide in §1.401(a)(9)-4(g)(3) That an Inherited IRA may 

be Transferred by a Disabled or Chronically Ill EDB to such Beneficiary’s First Party 

Special Needs Trust as was authorized in Private Letter Ruling 200620025 (February 

21, 2006). 

PLR 200620025 addressed a fact pattern in which the Employee’s disabled son was a 

beneficiary of his deceased father’s IRA. The son was at risk of losing his Medicaid and other 

public benefits as a result of being named as an outright beneficiary of his father’s IRA. The 

son’s mother was his guardian. She established a first party special needs trust under 42 U.S.C. 

§ 1396p(d)(4)(A) of the Social Security Act (a “(d)(4)(A) trust”) and she was the trustee of the 

trust. The (d)(4)(A) trust was a grantor trust under Code §§ 677(a)(1) and (2) because the son 

was entitled to trust income in the discretion of the trustee and the trustee could also accumulate 

the trust income for her son’s benefit. His mother was a nonadverse party, having disclaimed 

her right to any portion of the trust as a potential remainder beneficiary. The ruling allowed the 

son’s inherited IRA share to be transferred by trustee-to-trustee transfer into an inherited IRA in 

the name of the grantor trust. After such transfer, RMDs were taken based on the son’s life 

expectancy. The Service ruled (i) that the son’s transfer of the IRA to the trust was not a taxable 

sale or exchange and was not a transfer for purposes of Code section 691(a)(2), and (ii) that 

based on these facts, particularly the necessity of forming a special needs trust, it was 

appropriate for RMDs from the IRA to be calculated using the life expectancy method allowed 

under the law at that time. 

ACTEC recommends that the result of PLR 200620025 be incorporated into the final Section 

401(a)(9) regulations that pertain to Type II AMBTs, using the following example: 

Example 17: J died before his RBD in 2022. He has named his four adult sons as the 

beneficiaries of his IRA. His youngest son, N, was disabled as of J’s death and was 

receiving Medicaid. N was at risk of losing his medical assistance as a result of being 

named the beneficiary of his father’s IRA. N possessed the capacity to establish a first 

party special needs in accordance with 42 U.S.C. § 1396p(d)(4)(A) of the Social Security 

Act (a “(d)(4)(A) trust”). Prior to September 30, 2023, the (d)(4)(A) trust was established 

by a petition to the probate court. N is the sole beneficiary of the (d)(4)(A) trust. No one 

other than N has an entitlement to the IRA benefits during N’s lifetime. N’s mother is the 

trustee. N’s mother made a qualified disclaimer of any contingent interest she might have 

in the trust and is a nonadverse party because she is not a trust beneficiary. The (d)(4)(A) 

trust is a grantor trust under Code §§ 677(a)(1) and (2) since N is entitled to trust income 

in the discretion of the trustee and the trustee may also accumulate the trust income for 

N’s benefit. At N’s death, as a statutory condition of establishing a (d)(4)(A) trust, the 

state Medicaid agency where N resides is the primary creditor of the trust. After payment 

of any claim made by the state Medicaid agency, the remaining trust property, including 

the undistributed balance of the inherited IRA payable to N’s trust will be distributed to 

the Secondary Beneficiaries, who are N’s brothers. The court ordered the establishment 

of the (d)(4)(A) trust and a trustee-to-trustee transfer of the IRA benefits from J’s IRA to 

the inherited IRA established by the trustee for N’s (d)(4)(A) trust. 
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Analysis: N is a disabled EDB. The trust is a Type II AMBT and is allowed to determine 

RMDs using the life expectancy method based on N’s life expectancy. N’s brothers are 

Secondary Beneficiaries and are disregarded in accordance with § 1.401(a)(9)-4(g)(3)(ii). 

A (d)(4)(A) trust requires that, upon N’s death, the State or States that provide Medicaid 

services be named as the first creditor to recover medical assistance paid during N’s lifetime. 

Deferring payment to the State until N’s death allows the trustee to preserve resources within the 

(d)(4)(A) trust during N’s lifetime and to be repaid after N’s death, unlike other creditors that 

would require payment as services are rendered to N. 

There should no tax effect as a result of the transfer to N’s (d)(4)(A) trust. Firstly, as stated in § 

1.408-8(d)(4), the transfer from the father’s IRA to an inherited IRA held in N’s (d)(4)(A) trust 

is a trustee-to-trustee transfer and as such is not a taxable distribution. Moreover, allowing N’s 

(d)(4)(A) trust to be considered a Type II AMBT is tax neutral. N will pay the same amount of 

taxes on the RMDs and other withdrawals from the inherited IRA payable to N’s (d)(4)(A) trust 

as he would have if N were still the outright beneficiary of the inherited IRA because of the 

(d)(4)(A) trust’s status as a grantor trust. 

PLR 200620025 has been a very important private letter ruling for the special needs community. 

Many families do not understand that an IRA payable to a special needs beneficiary must be 

held in a specially drafted trust to avoid losing the medical benefits that the special needs 

beneficiary relies upon. It is notable that the benefits that may be forfeited may include not only 

cash payments but special services that can only be obtained if the beneficiary is covered by 

Medicaid. It is common for a class gift by a well-meaning relative who is not familiar with these 

issues could trigger the need for a (d)(4)(A) trust. A (d)(4)(A) trust is not the trust of choice for 

special needs planners. A third-party special needs trust that is structured as a Type II AMBT is 

the standard planning tool, but the Employee may not realize that their preferred beneficiary has 

a need for such a special needs trust until it is too late. 

18. Treasury Should Clarify in § 1.401(a)(9)-5(d) the Requirement to Take the Employee’s 

Remaining RMD in the Year of Death. 

ACTEC notes that § 1.401(a)(9)-5(d) specifically states that in the year of a beneficiary’s death, 

the deceased beneficiary’s remaining RMD must be distributed to the beneficiary of the deceased 

beneficiary. However, § 1.401(a)(9)-5(d) does not also expressly state that the remaining RMD of 

a deceased Employee must be taken by the Employee’s beneficiary. ACTEC suggests adding the 

following language to § 1.401(a)(9)-5(d)(1)(i) to deal with the event of an Employee not having 

taken the RMD in the year of death as indicated in bold as follows: 

(d) Applicable denominator after employee’s death – (1) Death on or after the 

employee’s required beginning date—(i) In general. If an employee dies after 

distribution has begun as determined under § 1.410(a)(9)-2(a)(3) (generally, on or after 

the employee’s required beginning date), distributions must satisfy section 

401(a)(9)(B)(i). In order to satisfy this requirement, the applicable denominator after the 

employee’s death is determined under the rules of this paragraph (d)(1). In the calendar 

year of the employee’s death, a required minimum distribution must be taken by 

the employee’s beneficiary, to the extent not already distributed to the employee. 
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Furthermore, the requirement to take an annual distribution in accordance with the 

preceding sentences continues to apply for distribution calendar years up to and 

including the calendar year that includes the beneficiary’s death. 

ACTEC believes making this change to include the RMD of the deceased Employee would 

clarify Treasury’s intention that this requirement applies to the RMD in the year of death of both 

the deceased beneficiary and also the deceased Employee, and will also clarify that it is the 

beneficiaries of such decedents, and not such decedents’ estates, who are required to take this 

remaining RMD. 

19. Treasury Should Reconsider Section 1.401(a)(9)-5(e)(5), as this Section Appears to be 

Contrary to Congressional Intent. 

ACTEC believes that the provisions of § 1.401(a)(9)-5(e)(5) are contrary to Congressional intent 

to benefit EDBs by authorizing distribution over life expectancy and not limiting the distribution 

to the 10-year period applicable to DBs. In the event the Employee dies on or after the RBD, § 

1.401(a)(9)-5(d)(1)(ii) provides the distribution period for all designated beneficiaries, including 

an EDB, as the longer of the designated beneficiary’s remaining life expectancy and the 

Employee’s remaining life expectancy. However, § 1.401(a)(9)-5(e)(5), without explanation, 

adds a restricting limitation on an EDB’s life expectancy distribution not found in the statute or 

prior Regulations. It would apply to beneficiaries older than the Employee who are disabled, 

chronically ill, or not more than 10 years younger than the Employee.6 Such beneficiaries are 

those that Congress included in the class of beneficiaries of Plan benefits-expressly excluded 

from the 10-year limit created in the SECURE Act. Reg. § 1.401(a)(9)-5, Q&A-5, on which 

Congress based the life expectancy distribution carve out for EDBs, provides that life expectancy 

distribution for a DB when the Employee dies on or after the RBD is 

...the longer of (i) The remaining life expectancy of the of the employee’s 

designated beneficiary determined in accordance with paragraph (c)(1) or (2) of 

this A-5; and (ii) The remaining life expectancy of the employee determined in 

accordance with paragraph (c)(3) of this A-5. 

Nowhere in this existing Regulation or the SECURE Act is there any indication that this “longer 

of” life expectancy distribution period should be limited for an EDB. 

Congress expressly created the class of EDBs excluding from the application of the 10-year 

limit those DBs who are disabled, chronically ill and those not more than 10 years younger than 

the Employee. DBs are subject to the 10 year limit, but EDBs are not. However, § 1.401(a)(9)-

5(e)(5) would accelerate the distribution period for these EDBs when the Employee is younger 

than age 81 and the EDB is older than age 82, but a similarly situated regular DB would end up 

with a longer distribution period limited only by the 10-year rule. Certainly Congress did not 

intend that an older EDB was to be treated less favorably than a regular DB. 

6 The “not more than 10 years younger than the Employee” includes beneficiaries who are not only younger but also 

includes any beneficiary who is the same age or older than the Employee. 
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For example, if the Employee died in 2022 at age 75, and the disabled EDB is age 90 in the year 

of the Employee’s death, the applicable denominator under the single life table for the first 

distribution year would be 13.8 (the Employee’s life expectancy of 14.8 reduced by 1); but § 

1.401(a)(9)-5(e)(5) would require complete distribution by the end of 2027, the 5th year 

following the Employee’s death, upon reaching the end of the EDB’s life expectancy. But if this 

beneficiary was not an EDB, and instead was simply a DB, distributions would continue until the 

end of 2032, the 10th year following the Employee’s death. ACTEC suggests that Congress 

intended that such EDBs would have a longer distribution period than a regular DB, or at the 

very least would not have a shorter distribution period. The sudden switch from the Employee’s 

life expectancy to the EDB’s life expectancy cuts against this principle and is not supported by 

the existing Regulations, the Code or Congressional expression in enacting the SECURE Act. 

In addition, ACTEC is concerned that, because Plan administrators of inherited IRAs are not 

required to notify the beneficiaries of their annual RMDs, older EDB beneficiaries of inherited 

IRAs will miss the transition to the older EDBs life expectancy required by § 1.401(a)(9)-5(e). 

This will result in such older EDBs, or their estate after their deaths, having to file Forms 56 for 

all of the years such RMDs were missed. 

Accordingly, ACTEC requests that Treasury reconsider the inclusion of this provision 

in § 1.401(a)(9)-5(e). 

20. In the Event Treasury Determines to Retain § 1.401(a)(9)-5(e)(5) in the Final 

Regulations, Treasury Should Clarify the Meaning of § 1.401(a)(9)-5(e)(5). 

In the event Treasury decides to retain § 1.401(a)(9)-5(e)(5) in the final regulations, ACTEC 

believes that § 1.401(a)(9)-5(e)(5) is confusing, and that examples would be helpful in clarifying 

the meaning of § 1.401(a)(9)-5(e)(5). Accordingly, ACTEC requests that Treasury include the 

following examples in § 1.401(a)(9)-5(e)(5) if it is part of the final regulations to clarify its 

intended meaning. 

Example 20A. Employee A died in 2022 at age 74 after the required beginning date. A 

named B, a non-spouse eligible designated beneficiary who was age 85 at A’s death, as 

the sole beneficiary of A’s IRA. Pursuant to § 1.401(a)(9)-5(d)(1)(ii), B began taking 

distributions from A’s IRA in 2023, the year following A’s death using the applicable 

denominator of 14.6 (A’s life expectancy under the Single Life Table in 2022, subtracting 

one for 2023). Based on B’s life expectancy of 7.6 years in the year following A’s death, 

B must withdraw the entire interest in A’s IRA in 2030, the year in which B’s applicable 

denominator is less than one, even though the applicable denominator in 2030 using 

Employee A’s remaining life expectancy is 7.6, and even though B, then age 93, is still 

alive. 

ACTEC believes this is what § 1.401(a)(9)-5(e)(5) would require as currently set out. However, 

it is also unclear what the result would be if the Employee’s older EDB were to die before 

reaching the year in which the applicable denominator is less than one. ACTEC suggests that, in 

such case, § 1.401(a)(9)-5(e)(3) would extend such distribution to the tenth calendar year 

following the calendar year of the EDB’s death despite the provisions of § 1.401(a)(9)-5(e)(5). 
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Example 20B. Same facts as Example 20A except that B dies in 2024 at age 87. Under 

the “at least as rapidly” rule set out in § 1.401(a)(9)-5(d), following B’s death, B’s 

beneficiary would continue to take distributions over A’s then remaining 13.6 years, but 

would be required to withdraw the balance of the IRA by the end of 2034, within the 10-

year limit set out in § 1.401(a)(9)-5(e)(3). 

Accordingly, ACTEC requests that Treasury add the above example to § 1.401(a)(9)-5(e)(5) to 

coordinate the application of § 1.401(a)(9)-5(e)(5) with the application of § 1.401(a)(9)-5(e)(3). 

21. Treasury Should Clarify How the Separate Interests of the Beneficiaries of a See-

Through Trust Work Under § 1.401(a)(9)-8(a)(1)(iii). 

Section 1.401(a)(9)-8 generally retains the separate account rules in the existing Regulations, and 

continues the statement that, except as otherwise stated in § 1.401(a)(9)-8(a)(1)(iii)(B), the 

separate account rule does not apply separately to the separate interests of each of the 

beneficiaries of a see-through trust. However, a special rule provided in § 1.401(a)(9)-

8(a)(1)(iii)(B) for Type I AMBTs states: 

Section 401(a)(9) may be applied separately with respect to the separate interests 

of the beneficiaries reflected in the separate trusts of each beneficiary of a type I 

applicable multi-beneficiary trust described in § 1.401(a)(9)-4(g)(2), provided that 

the separate accounting rules of paragraph (a)(2) of this section are satisfied. 

These separate accounting rules require the trustee to allocate (1) post-death distributions with 

respect to each beneficiary’s interest to the separate account of the beneficiary receiving that 

distribution, and (2) all post-death investment gains and losses, contributions and forfeitures on a 

pro rata basis. 

Sections 1.401(a)(9)-8(a)(1)(iii)(A) and (B) are unclear as to exactly how the Plan is to be 

administered for separate interests of the trust beneficiaries of a Type I AMBT, when there are 

other trust beneficiaries who are neither disabled nor chronically ill. ACTEC suggests that 

Treasury clarify how the rules in these two subparagraphs work in certain situations by including 

examples of how the Plan is to be administered when the Employee names Type I AMBT as the 

Plan beneficiary, such as the following: 

Example 21A: Employee A dies in 2022 before her RBD, having designated Trust Q as 

beneficiary of 100% of her Plan. Pursuant to the terms of Trust Q, on the death of the 

Employee, Trust Q is to divide immediately into three equal separate trusts (Trust Q1, 

Trust Q2 and Trust Q3). The Primary Beneficiary of Trust Q1 is Child 1, who is a regular 

DB. The Primary Beneficiary of Trust Q2 is Child 2, who is a minor EDB. The Primary 

Beneficiary of Trust Q3 is Child 3, who is a disabled EDB. Trust Q3 qualifies as a Type 

II AMBT because Child 3 is the sole beneficiary during Child 3’s lifetime and no other 

beneficiary has any rights in Trust Q3 until Child 3’s death. 

Because the terms of Trust Q provide that it is to divide immediately into separate trusts 

upon the Employee’s death, Trust Q is a Type I AMBT. The trustee of Trust Q promptly 

divides the assets of Trust Q into the three separate trusts, allocating all post death 

investment gains and losses, contributions and forfeitures among the three accounts on a 
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pro rata basis; no distributions have occurred prior to such division, and the division is not 

a taxable distribution. Because Trust Q3 is a Type II AMBT, distributions may be made 

over the life expectancy of Child 3. Pursuant to § 1.401(a)(9)-8(a)(1)(iii)(B), Code section 

401(a)(9) is applied separately to each of Trust Q1 and Trust Q2 notwithstanding the 

provisions of § 1.401(a)(9)-8(a)(1)(iii)(A) because Trust Q is a Type I AMBT. Therefore, 

as provided in as provided in § 1.401(a)(9)-4(e)(2)(ii), since Child 2 is Employee A’s 

minor child, Child 2 is treated as an EDB, even though there are other beneficiaries of 

Trust Q who are not eligible designated beneficiaries. Accordingly, Trust Q2 may use the 

life expectancy of Child 2 until the age of majority, after which time the 10 year limit 

would apply. Finally, due to the provisions of § 1.401(a)(9)-8(a)(1)(iii)(B), the separate 

account rule would also apply to Trust Q1, which would use the 10 year rule. 

Example 21B: Employee B dies in 2022 before her RBD, having designated Trust Q as 

beneficiary of 100% of her Plan. Pursuant to the terms of Trust Q, on the death of the 

Employee, Trust Q divides into three equal separate trusts: Trust Q1, a Conduit Trust for 

Child 1 (age 20); Trust Q2 a Conduit Trust for Child 2 (age 16); and Trust Q3 a Conduit 

Trust for Child 3 (age 3). The division of the Plan by the Trustee of Trust Q into separate 

trusts as required by Trust Q is not a taxable distribution. 

Trust Q is not an AMBT because no beneficiary is disabled or chronically ill. 

Consequently, pursuant to § 1.401(a)(9)-8(a)(1)(iii)(A) the separate account rule does not 

apply. Because the separate account rule is not available to the Trust Q, and because 

minor EDBs are the beneficiaries of all three trusts, all three trusts will use the life 

expectancy rule for determining RMD, but must use the life expectancy of the oldest trust 

beneficiary, Child 1, for determining the RMDs. If Trust Q had provided for a single 

Conduit Trust for all three children, then, as provided in § 1.401(a)(9)-5(f)(2)(ii), all of 

the assets in Trust Q would have to be distributed no later than the end of the tenth 

calendar year after Child 1 attains age 21. Here, since Trust Q divides into separate 

Conduit Trusts for minor EDBs, and even though the separate account rule does not 

apply, ACTEC suggests that all of the assets of Trust Q1 must be distributed no later than 

the end of the tenth calendar year after Child 1 attains age 21, all of the assets of Trust Q2 

must be distributed no later than the end of the tenth calendar year after Child 2 attains 

age 21, and all of the assets of Trust Q3 must be distributed no later than the end of the 

tenth calendar year after Child 3 attains age 21. 

Example 21C: The facts are the same as in Example 21B except that Trust Q1, Trust Q2 

and Trust Q3 are Accumulation Trusts with each child as Primary Beneficiary of his/her 

own trust and the other two children as the Secondary Beneficiaries to receive funds 

outright if the Child who is the Primary Beneficiary dies prior to complete distribution of 

the Plan to the other respective trusts. All three children are minor EDBs of each trust. 

The result would be the same as in Example 21B for RMDs for each trust, but the 

amounts may be accumulated in Trust Q1 for Child 1, in Trust Q2 for Child 2, and in 

Trust Q3 for Child 3. 

Example 21D: The facts are the same as in Example 21B except that Employee B 

designates in the Plan beneficiary designation form Trust Q1, Trust Q2 and Trust Q3 as 

equal direct beneficiaries of Employee B’s Plan benefits. Because trusts were separately 

designated in the beneficiary designation form as beneficiaries of the Plan, the separate 
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account rule applies, and each trust may use the separate life expectancy of the minor  

child EDB until that Child reaches age 21, after which time the 10 year rule will apply. 

22. Treasury Should Extend the Timeframe for the Automatic Waiver of 

Penalty Contained in § 54.4974-1(g)(3). 

Section 54.4974-1(g)(3) provides an automatic waiver of the 50% penalty that would have been 

imposed for failure to take the remaining RMD of the deceased Employee in the year of death. 

This automatic waiver only applies, however, if the Employee’s beneficiary takes such 

distribution no later than the tax filing deadline (including extensions) for the taxable year of that 

beneficiary that begins with or within that calendar year. Since the calendar year is almost always 

used by the Employee and beneficiaries, such deadline for taking the remaining RMD would 

expire at the latest on October 15 of the year following the year of the Employee’s death. 

However, pursuant to the beneficiary determination provisions of § 1.401(a)(9)-4(c)(1) the 

Employee’s beneficiary is not finally determined until September 30 of the year following the 

year of death. The Employee’s beneficiary should have a reasonable time after the beneficiary 

determination date to arrange to take the Employee’s remaining RMD without the imposition of 

the 50% penalty and without having to request a waiver of such penalty for reasonable cause. 

Accordingly, ACTEC suggests that the automatic waiver of the 50% penalty for failure to take 

the Employee’s remaining RMD for the year of Employee’s death needs to be expanded to 

provide that the penalty is automatically waived so long as the Employee’s RMD is taken by the 

end of the calendar year following the calendar year of the Employee’s death. 

23. Treasury Should Provide an Automatic Waiver of Penalty in § 54.4974-1(g) for 

Certain 2021 RMDs Arising Due to Application of the At Least as Rapidly Rule for 

a Designated Beneficiary to Whom the 10-Year Limit Also Applies. 

Prior to the issuance of the Proposed Regulations, most if not all taxpayers and their advisors 

understood that the requirements of the 10-year rule would be identical to the 5-year rule in that 

no distributions would be required until the end of the tenth year following the year of the 

Employee’s death regardless of whether the Employee died before or on or after the 

Employee’s RBD. This understanding was reasonably based on the provisions of Code section 

401(a)(9)(H)(i) added by the SECURE Act, in which Congress stated in subparagraph (H)(i) 

that it was amending (B)(ii) of Code section 401(a)(9) simply by “substituting ‘10 years’ for ‘5 

years’, and shall apply whether or not distributions of the employee’s interests have begun.” 

Thus, if the 10-year rule applied due to the addition of Code section 401(a)(9)(H)(i) by the 

SECURE Act, this provision seemed only to require distribution of the account in full no later 

than the end of the calendar year in which the tenth anniversary of the Employee’s death 

occurred, based on its comparison to the 5-year rule applicable to accounts with no designated 

beneficiary. 

Notwithstanding the provisions of Code section 401(a)(9)(H)(i), however, § 1.401(a)(9)-

5(d)(1)(ii) would require the designated beneficiary to begin taking distributions in the year 

following the year of the Employee’s death over the longer of the DB’s remaining life 

expectancy and the Employee’s life expectancy if the Employee died on or after the RBD. 

Because Code section 401(a)(9)(H)(i) applies to Employees who died after the Effective Date, 
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the first distribution year for any designated beneficiary required to take distributions over life 

expectancy under the provisions of § 1.401(a)(9)-5(d)(1)(ii) would have been 2021. But because 

of the widely accepted interpretation of Code section 401(a)(9)(H)(i) that Code section 

401(a)(9)(H)(i) had superseded for DBs the previously applicable At Least As Rapidly (ALAR) 

rule, most or all DBs simply did not take any RMDs for 2021 where the Employee died on or 

after the RBD. ACTEC refrains from taking a position in this memorandum on Treasury’s 

interpretation of the viability of the ALAR rule after the enactment of Code section 

401(a)(9)(H)(i), as other commenters have addressed the issue in sufficient detail. However, 

given the surprise of that interpretation, ACTEC suggests that it was reasonable for taxpayers to 

assume that distributions could be deferred for the 10 year period set out in new Code section 

401(a)(9)(H)(i), and the application of penalties should be waived. 

For these reasons, and in light of the fact that the proposed regulations were not published before 

it became too late for such designated beneficiaries to take a timely RMD for 2021, ACTEC 

recommends that § 54.4974-1(g) provide an automatic waiver of the 50% penalty for failure to 

take a required distribution in 2021 to avoid the need for the many thousands of affected DBs to 

file Form 5329 requesting waivers of such penalties. Such an automatic waiver could be 

conditioned on the designated beneficiary taking the 2021 RMD no later than December 31 of 

the calendar year in which the proposed regulations become final. 
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