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ETHICAL RULES FOR MULTI-DISCIPLINARY BUSINESS PLANNING 

 

I. INTRODUCTION  

 

I have been at this game about 27 years now with intensity and passion after a preceding 15-year 

career as a traditional estate planner that, in retrospect, merely prepared me for what was to 

come. The Family Firm Institute and its diverse membership came first in 1990. I am not sure 

why I am offering this narrative journey that starts at the beginning----wills and estate planning, 

generally-----and gradually moves into deeper layers of complexity where we folks find 

ourselves when we practice the dark arts associated with multi-disciplinary and holistic 

professional counseling with families that own business enterprises. But, nonetheless, here it is. 

Enjoy! 

 

II. MODEL RULES OF PROFESSIONAL RESPONSIBILITY 

 

All Model Rules of Professional Conduct apply and all are important. They are mostly uniform 

state to state. Model Rule Comments are extremely helpful. The Rules and Comments were 

extensively revised in 2002. Reported decisions involving Model Rules and legal ethics are few 

and fact specific. ACTEC Commentaries, articles, seminar materials and treatises can be very 

helpful and unusually authoritative in the absence of better sources.  

Model Rules (and Comments) 1.6, 1.7, 1.9, and 1.14 are particularly relevant for these purposes; 

also, to a lesser extent generally, Model Rules 1.0, 1.2, 1.4, 2.1, 2.4 and 5.7. 

MR 1.6—Confidentiality of Information addresses the problems associated with multiple clients 

and the requirement to maintain individual client confidences in each engagement and have some 

clear ground rules as needed in each case. 

MR 1.7—Conflict of Interest: Current Clients is the centerpiece that defines the relationship 

between the attorney and each client, individually and as simultaneous multiple clients when 

conflicts of interest exist, arise or threaten in the engagement. 

MR 1.9—Duties to Former Clients reminds the attorney of active, current obligations to former 

clients in terms of reasonable expectations from the viewpoint of the former clients in context of 

a proposed engagement. 

MR 1.14—Client with Diminished Capacity distinguishes the interests of one person from the 

interests of another person usually related to the first person and who has some degree of mental 

incapacity or limitation. 

MR 1.0—Terminology sets out concise definitions concerning informed consent, reasonable 

belief, confirmed in writing, substantial, and other terms that have been commonly ambiguous or 
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vague in certain prior circumstances, with simultaneous multiple family member clients being 

high on the list. 

MR 1.2—Scope of Representation and Allocation of Authority Between Client and Lawyer 

permits the client and the lawyer to define the limitations of the engagement as long as the client 

provides informed consent. 

MR 1.4—Communication contains many defined terms from MR 1.0 which govern the 

relationship between client and lawyer on a level that is understood by the client(s). 

MR 2.1—Advisor states a little-known safe harbor that allows the lawyer to serve as a counselor 

who gives advice beyond the parameters of law. 

MR 2.2—Intermediation offered an alternative approach to the simultaneous representation of 

multiple clients where the lawyer serves as a facilitator a opposed to an advocate for each client; 

this was omitted from the 2002 Revisions, but many pertinent Comments were moved almost 

verbatim from MR 2.2 to MR 1.7. Tennessee, however, along with Mississippi, adopted a unique 

version of old MR 2.2. Importantly, if it applies, then it must utilized in lieu of the conventional 

rules under MR 1.7, et al.  I submit this to be a trap for the unwary; there will certainly be further 

developments in the near future, and suggest this special rule may be retired. See Exhibit II. 

MR 2.4 Lawyer Serving As a Third-Party Neutral offers an arbitration and mediation as 

alternative dispute resolution to traditional legal representation. 

MR 5.7—Responsibilities Regarding Law-Related Services is a unique alternative where the 

lawyer can undertake representation of clients outside the scope of legal representation in law-

related or ancillary business services where appropriate. 

 

A little background information is helpful here. Distinguished Reporter Geoffrey Hazard is 

generally credited with singlehandedly causing MR 2.2 to be added into the 1983 Model Rules 

based on his concern for the overreaching presumption that each client needed to have his or her 

own lawyer except in rare circumstances. He won. But the 2002 ABA Committee decided to 

omit MR 2.2 and move its concepts under MR 1.7 since lawyers generally did not understand, 

appreciate, or utilize MR 2.2, and it was “not needed any more” (see attached Exhibit I). The 

committee members said lawyers could comfortably simultaneously represent multiple clients 

these days in the ordinary course of legal representation under the new rules and common 

practice. 

So, we now have MR 1.7, and its Comments, and the whole of the new Model Rules as of 2002, 

to serve as our ethical compass. The House of Delegates struggled with MR 2.2 in 2001-2002, 

and a greatly expanded version of MR 2.2 almost won the final vote. But, we now have what we 

have, and the transport of salient MR 2.2 comments to MR 1.7 (see Comments 29-33 in Exhibit 

III) was a reasonable solution to this conundrum as contemplated by the delegates, as far as it 

went, and as we explore the ramifications below. 
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III. COMPLIANCE WITH THE ETHICAL RULES IN THE CONTEXT OF 

SIMULTANEOUS REPRESENTATION OF MULTIPLE FAMILY MEMBERS 

 

To simplify things, first assume the clients are family members and the wealth includes varied 

assets that are mostly stocks, bonds, cash, rental real estate or a farm, no shared residential 

properties, life insurance, retirement plans, and maybe stock options, and/or deferred 

compensation. This is typical wealth owned in the name of a senior family member, and he or 

she may be slipping in terms of mental acuity. This senior generation family member(s) is clearly 

“the client” for the moment. He and/or she is still the client even if introduced by one or more of 

the children, or they are invited to participate incidentally (or more) in the process. 

This might be basic estate planning. This may be a lot of documents and estate tax planning 

techniques, but no ethical dilemma. This may be long-term first marriage with their children and 

grandchildren, or an unusually clear and happy understanding of what happens among the senior 

generation client(s) and the children if there is a second (etcetera) spouse involved. Or, maybe 

red flags should be flying, at least until the lawyer is able to get beyond the initial smiles and 

assurances.  

First of all, does the first meeting include both spouses? It is a red flag if not, regardless of the 

reasons. The initial assessment will include both spouses---absent a very clear pre-nuptial 

agreement (if married) and/or clear understanding this will be representation of a single client. 

Otherwise, if the spouse is not present, you might wish to exchange a few pleasantries, go as far 

into details as you dare, and schedule another meeting.  

The initial assessment is orchestrated to provide information. Is the client sure everything is 

mine/ours and the kids get it all when I/we are both dead? Are you sure? Why is this true? Rich 

widows can live forever it seems, even if the husband has no such plan. What about a future 

spouse? Have you discussed family wealth with the kids? Why not? Do you think they are 

stupid? Do you think they are 40-50 years old, loaded with debt, and not thinking about your 

wealth----the family wealth?  

Is this still a basic estate planning engagement? If so, move ahead ---for now. And document 

your file that you preformed an immensely important initial assessment before arriving at this 

conclusion.  Much good work has been written about dual legal representation of spouses, but it 

usually stops short of the real issues today in most families where there is at least a smidgen of 

wealth.  And dig deeper.  Will the financial plan of action he shared with other family members? 

Will the client desire for input from children before the plan is finalized? Do you suggest the 

client can financially afford to share wealth with family members prior to death? What about 

income tax-incentivized split interest charitable trusts?  What about annuity-type trusts as 

opposed to those “if I can afford it” annual gifts?  
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IV. COMPLEX WEALTH 

 

A. A decision between single or spousal estate planning for only the senior generation, on 

one hand, and a broader undertaking with the kids, on the other hand, must be made in 

many cases. Again, this often involves the control and enjoyment of shared wealth. It is 

difficult to reconcile “we do it all for the children” with “it all belongs to me/us until I/we 

are dead, then the kids can have what is left.”  

One solution is to undertake a traditional estate planning engagement with the senior 

generation, then ask the client(s) if they will consider sharing the details of their plan with 

the children. Also ask if they might consider perhaps a series of financial gifts to the 

children through trusts rather than merely stating they will make gifts if the children need 

it or year to year when the parents are able. Anyone can see the huge difference if it is 

stated for them. This all may reach a new and separate engagement crafted with special 

rules of confidentiality and disclosure. Some of these second engagements involve 

common simultaneous multi-generational representation when the senior generation is 

elderly, limited, and welcomes it.  

B. If the extent of wealth justifies the cost, then the lawyer can serve as a third party neutral 

under MR 2.4 while each generation has separate qualified legal representation. Do not 

attempt this where each generation does not have new separate legal counsel, unless the 

third party neutral has no prior relationship with the family in such matters. Consider 

separate legal representation for a second spouse if warranted, but be careful here. 

 

C. Single lawyer representation of (usually) an elderly client with some possible diminished 

capacity is a special topic. This client may arrive at your office with the assistance of one 

or more children or other family member. MR 1.14 should immediately come to mind in 

terms of providing representation. The possibilities of undue influence must be at 

considered throughout the engagement. It rarely surfaces on the front end. Direct access 

to the client’s regular medical advisors will usually be evidenced in the file, and such 

discretion exercised as desired. This may be the fastest growing area of practice in future 

years, especially where the senior generation is struggling to hang onto control of assets 

where there is evidence of mistakes, financial loss, or health issues, including dementia, 

alcoholism or drug abuse. 

 

D. The lawyer must be thoughtful about who is the client when he/she suggests powers of 

attorney or revocable trusts that become irrevocable on incapacity, or recommends asset 

transfers for asset protection. Think of this also when the children are requesting 

information about Mom or Dad’s matters even when the senior family member, who may 

also be a client, has diminished capacity. Being proactive and seeking to serve the 

family’s obvious and reasonable interests may involve measured risks that need to be 

taken. The lawyer invites these difficult moments when he/she chooses to take on these 

engagements, unless he/she is a mere scrivener. 
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E. Wealth planning goes beyond concentrated control and enjoyment of wealth at the senior 

generation level. It is more than occasional gifts to the children and education of 

grandchildren. It is more than wills, trusts, generation-skipping tax planning, and these 

silly dynasty trusts concocted between the senior generation and their estate planning 

lawyer (and those forms from hell). Wealth training, communication, information, 

education, stewardship, and experience within the family is a must. The role of multi-

disciplinary Counselor under MR 2.1 lies there quietly as an ethical obligation. Is it 

radical to balance the interests of family members who are 55-70 years old with those of 

their parents? MR 1.7 simply asks lawyers to be thoughtful and careful. Yes, a lot of time 

is needed up front in the assessment process; it is an expensive and time-consuming 

effort. But ignorance, innocence, band-aids and short cuts are no answer. 

 

V. ADVANCED LEGAL ETHICS IN THE FAMILY BUSINESS CONTEXT  

 

The additional factor of a substantial family-owned or controlled business, or a concentrated 

group of investment assets, creates a new level of challenges. Typically, a family system is inter-

related with a substantial business system. The myriad issues are best expressed in a circle (see 

attached Exhibit III). Priorities for these clients vary greatly----he/she can believe in primacy of 

the business legacy or of the family. They are not the same, and can easily develop into conflicts, 

along with desire to control and enjoy the shared assets. 

Importantly, how does this prospective client enter your office? Is it the senior generation with 

glazed-over appearance as he or she tries to state why they are there? Surprisingly sometimes, 

they have good wills in hand but sense greater undefined planning needs. Or, is it a member or 

two of the next generation seeking help to save the company from a crisis, if one is not already at 

hand? This first interaction is a critical moment for the lawyer. If the lawyer spends too much 

time talking with the prospective client, he or she risks being compromised from assisting more 

family members than this one. As always, why is your spouse not here today? Who needs to be 

sitting at the table today? Who may need to be welcomed as a client in addition to you? These 

questions arise as soon as the lawyer detects a substantial business interest or assemblage of 

assets. Be smart enough to let the client, and hopefully the spouse, do most of the talking. Listen 

for clues concerning the facts and circumstances. 

As soon as the lawyer can ascertain that there are several family stakeholders in the family 

enterprise, the initial assessment takes on a new dynamic. Who will need to be the client? Will 

the senior generation dictate business control and successorship---and is the answer an honest 

one? This is where participation by the non-wheeler-dealer spouse is very important. This person 

is tired of the hidden agendas, the secrets, the triangulation, and the stress in the family. 

Seemingly innocent questions about children and grandchildren living afar can yield interesting 

information. Can the lawyer “smell” potentially substantive conflicts of interest where a family 

business is involved (see Exhibit IV)? 
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The meeting casually planned for one hour will go on for two hours or more.  A meeting with 

next generation family members may need to be cut off in order to preserve the quality of 

neutrality when future meetings involve other family members who may be naturally suspicious 

of the lawyer’s loyalties. If the initial family member sings praises of the lawyer, there is now 

one more hurdle to overcome. If the lawyer is loaded with facts learned from the initial family 

member, there is yet another hurdle to overcome.   

All of this occurs rapidly in the first meeting in many cases. And too often the referral source is 

anxious to be helpful by giving the lawyer too many details that need to be revealed by the 

family directly. The initial assessment is critical and it may often present itself in an unexpected 

situation. Be prepared.  

There is no stated client yet. There is a way to go before this can be decided. Is the meter “on”? 

Not usually. Some proposed clients may invite you to send invoices to the family business. This 

is a safe beginning and a reasonable engagement letter if the initial client can and will authorize 

that. In many cases, the initial proposed client is not ready to make this commitment until he/she 

can understand better what the lawyer plans to do for the family and the business. Expect the 

initial assessment process to involve two or three meetings before a commitment will be 

forthcoming. 

It is unfair for a proposed client to ask about estimated cost. But, he or she will certainly do so. 

And the lawyer cannot have any helpful answer yet. Perhaps the best strategy is to propose an 

initial engagement by the company that will analyze facts, factors, and circumstances without 

any particular goal or objective. The lawyer asks the proposed client to trust him/her with a 

$15,000+/- budget (add $5,000 for travel if appropriate) to see what can be uncovered. The 

lawyer should be confident he/she can develop a very helpful report with clear value and insight 

to the family and the family business, even if the report causes the principal family member to 

terminate or suspend further work for any reason. 

This investigative initial project involves meetings with individual family members (and 

spouses), key company executives, the company law firm and CPA firm. Experienced veterans 

who do this this work long ago got over their shock as to what he/she would learn during these 

meetings. Family members and non-family are often desperate for help and will entrust sensitive 

information with the receptive lawyer who has obvious passion for the work.  

Now, propose the next engagement as the next phase in the project. Estate planning for the senior 

generation is a popular option and allows for confidential information to be shared that may be 

later limited in a future engagement. It also educates the senior generation to the urgent need to 

do some big things now rather than later in terms of successorship and control of significant 

assets that impact many family members. An initial estate planning engagement may be followed 

by a much broader engagement that encompasses multiple family members as clients.  

Alternatively, the initial engagement (following the assessment project) may be at the company 

level where the lawyer only represents the company and the shareholders as a group. Family 

units are invited to retain separate independent legal counsel. This works nicely when the family 

members find themselves in a substantive conflict over the Buy-Sell pricing formula, for 
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example; or signing promissory notes or deciding who can own company stock. Unfortunately, 

lawyers often do not follow this advice in the early stages. Clients don’t like it. A new layer of 

professional analysis is created at great expense in many cases. But it is smart and avoids many 

conflict of interest issues that can derail the engagement or place the lawyer at great ethical (and 

malpractice) risk.  

Some self-confident Top Gun cowboys will continue to fly solo, as distinguished from idiots. It 

is an exhilarating and dangerous journey, but can be done as long as the lawyer can anticipate 

almost every substantive issue before it arises. Or the family is generous and forgiving when 

snags are incurred. The moral fiber of the family is perhaps the most important quality to 

evaluate early on. Lawyers find comfort if he/she finds that God is in the life of the family.  

Failure is hard to define when an engagement does not yield a clear and tight result that appears 

to ensure family harmony for the next 20 years in the opinion of each applicable family member. 

Perhaps an exercise with chaos was needed to cause the business-owning family to see their 

certain and unavoidable failure and the need to find Plan B. Sale of the business is not always a 

failure (ponder partial liquidity events). Success may not be free of pain. Some family members 

may end up with far less power or control than they wished. Sure, blame the lawyer, and tell 

everyone at the country club the lawyer botched it all up at great expense.  

It is often disappointing the family cannot consider selling a substantial part of the company or 

some of the collective assets that are managed as one group. It is easy to do in the eyes of outside 

advisors, but it is mentioned under penalty of death or dismissal (look up Turney Berry’s 

ACTEC materials on Liquidity Events). Or is it the really the blind eye of the lawyer and other 

advisors? 

There must be a word about multi-disciplinary lawyers-counselors who attempt this work solo 

and involve other professional advisors as needed almost as commodities (it helps to call them 

team members nonetheless). These soloists will claim to be comfortably versed in professional 

disciplines beyond their profession of origin. This is certainly plausible for the longtime lawyer 

with considerable educational preparation, continuing education, and experience in this area. 

Psychology is not rocket science; it is applied common sense.  

The alternative is a team approach which can be expensive chaos, and differing advice, if the 

group is not well chosen and a strong leader-facilitator is not in charge. The other alternative is 

for the family to do nothing and declare the impossibility of doing this work. That is fine, too. 

There are other lawyers who will enjoy cleaning up the inevitable mess.  

 

VI. Practice Tips  

1. Assessment Process 

a. Include family data 

b. Taxes are not paramount 

c. Death is not the highlight 

d. Family tree is critical-genogram is essential 
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e. Wealth planning, not estate planning 

f. Crisis planning is different 

2. Model Rule 1.7 and Comments 

a. Application 

b. Natural and inherent danger zone  

c. Accepting the risk 

3. Going solo is not for many estate planning lawyers 

a. Passion 

b. “Love” word 

c. Multi-disciplinary training and experience 

d. Age and experience 

4. Client Education Process 

a. Enough understanding of the alternatives, and pros and cons of each, to make 

informed decisions (ex; dynasty trusts – do you really want one?) 

b. Outside articles and resources from other professions 

5. Liquidity Options 

a. Keep the family business legacy presumptions 

b. Latest PwC family business survey 

c. All or nothing – false presumptions 

d. Simplify the complexities 

• Client education 

• Graphs and charts 

• Circles 

• Model plans 

e. Generating cash to fuel the plan 

f. Modify the legacy 

g. Examples 
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Interest: Current Client") and expanded its Comment to give guidance in a number of controversial 

areas. The revised rule defines clearly what constitutes a conflict of interest, and distinguishes situations 

where the lawyer may be "directly adverse" to a client from those in which the lawyer's representation 

of the client may be "materially limited." As previously noted, client consent to a conflict must be 

"informed," and must be confirmed in writing. The revised rule clarifies that certain conflicts are 

"nonconsentable:" e.g., lawyers from the same firm may not represent opposing parties in litigation 

even if both clients to consent. 

The Comment to Rule 1.7 also gives detailed guidance on such unsettled conflicts issues as 

positional conflicts, conflicts in representation of multiple clients, class action conflicts, corporate family 

conflicts, close family relationships, and prospective waivers. A lawyer's obligation to withdraw where a 

conflict arises after a representation has begun is detailed in several contexts, such as changes in 

corporate and other organizational affiliation, or the addition or realignment of parties in litigation. 

Where more than one client is involved, a lawyer may have to terminate both representations and client 

consent may not be sufficient to permit the lawyer to continue any participation in the matter. 

b) Other Conflicts Issues — Former Clients, Government Lawyers, Transactions with Clients, 

Prospective Clients 

No substantive change is being recommended in the text of Rule 1.9 on "Duties to Former Clients", 

though new commentary clarifies several unsettled issues. For example, a lawyer who has represented 

multiple clients in a matter may not subsequently represent one client against the others in the same or 

a substantially related matter, without the consent of all affected clients. The Comment also defines 

when matters will be deemed "substantially related" for purposes of the rule: "if they involve the same 

subject matter or if there is otherwise a risk that confidential information as would normally have been 

obtained in the prior representation would materially advance the client's position in the current 

matter.'  

The conflict of interest obligations of current and former government lawyers are 

comprehensively covered in an expanded Rule 1.11, which combines for the first time in a single rule a 

lawyer's duties when opposing a former client, and the special obligations of a government employee 

not to abuse the power of public office. Rule 1.11 extends the substantive provisions of Rule 1.9 to cases 

where the current or former government lawyer is adverse to a former client in the same or a 

substantially related matter, and also makes clear that lawyers employed by the government are subject 

to Rule 1.7. 

Rule 1.8, which covers specific rules on conflicts of interest with current clients, reformulates 

and clarifies the rules governing a lawyer's business transactions with clients. As amended, paragraph 

(a) of Rule 1.8 would require the lawyer to advise the client in writing of the desirability of seeking 

independent legal counsel on the transaction, and to obtain the client's informed written consent to the 

essential terms of the transaction and the lawyer's role in it, including whether the lawyer is 

representing the client's interests in the transaction. New commentary explains the risks associated with 

a lawyer's dual role as legal adviser and participant in a transaction, pointing out that in some cases the 

conflict may be such that Rule 1.7 would preclude the lawyer from even seeking the client's consent to 

the transaction. 
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reflecting textual changes. 

  The Commission recommends deleting current Comment [8] because the material here 

is now addressed in Comment [6]. 

 The Commission recommends deleting current Comment [9] because the material here 

is now addressed in Comment [24]. 

[24] This new Comment replaces current Comment [9] on "positional conflicts." It focuses 
primarily, not on whether such conflicts are consentable, but rather on the more important and 
troubling question of whether the clients need to be consulted. The current Comment has been 
uniformly criticized for making too much of the distinction between trial and appellate courts. This 
Comment uses an analysis similar to that used for other conflicts, i.e., whether there is a significant risk 
that the lawyer's duties in one representation are likely to materially limit the lawyer's duties in the 
other representation. It must be kept in mind, however, that it may be difficult to detect some 
positional conflicts. Moreover, there is a need to avoid giving clients too much veto power over what 
types of representation a lawyer or law firm may handle. 

[25] This new Comment addresses the application of paragraph (a)(l) to lawyers involved in 
class-action lawsuits. 

Nonlitigation Conflicts 

Caption The caption has been changed to reflect the emphasis in these Comments on nonlitigation 

conflicts. 

[26] This Comment maintains current Comment [11] with a few modifications designed to 
clarify the application of conflict-of-interest doctrine to nonlitigation situations. 

[27] This Comment maintains current Comment [13] with a few stylistic changes and the 
addition of an illustration. 

[28] This Comment maintains current Comment [12] with an expanded discussion of 
nonconsentability in the context of transactional representation. The expanded discussion is taken from 
the Comment to current Rule 2.2. 

Special Considerations in Common Representation 

These Comments are taken primarily from the Comment to current Rule 2.2, which the Commission is 

recommending be deleted on the grounds that the relationship between Rules 2.2 and I .7 is confusing, 

the role of lawyer as "intermediary" has not been well understood and the Rule has not proved helpful 

in clarifying conflict-of-interest doctrine for lawyers. (See memorandum regarding proposed deletion of 

Rule 2.2.) The Commission believes that situations intended to be 

194 
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encompassed within Rule 2.2 can be adequately dealt with under Rule 1.7 and its Comment. 

 Caption The caption has been added to set off the new Comments. 

[29] This new Comment combines Comments [4] and [7] to current Rule 2.2. 
"Intermediation" has been changed to "common representation." In addition, in keeping with the 
general standard of Rule I the Comment states that common representation is improper, not only when 
impartiality "cannot" be maintained, but also when it is "unlikely" that the lawyer can do so. The 
Comment also makes clear that a lawyer may be required to withdraw from the representation entirely, 

depending upon the outcome of the analysis described in Comment [4]. 

[30] This Comment and Comment [31] are a modified version of Comment [6] to current 

Rule 2.2. The discussions of evidentiary privilege and the rule of confidentiality have been separated. 
This Comment addresses the privilege. 

[31] This Comment is a modified version of the portion of Comment [6] to current Rule 2.2 
that addresses the effect of the obligation of confidentiality on common representation. Unlike current 

Comment [6], this Comment gives more explicit guidance to lawyers, emphasizing that they should 

discuss confidentiality at the outset of the representation and that in most cases the common 

representation will be proper only if the clients have agreed that the lawyer will not maintain 
confidences between them. 

[32] This Comment combines and substantially modifies Comments [8] and [9] to current 
Rule 2.2 and addresses the requirement of informed consent. It specifies that, when seeking to establish 
or adjust a relationship between clients, the lawyer must explain how such a role differs from the 

partisan role expected in other circumstances. It further requires the lawyer to explain the implications 
of the changed role on the client's responsibility for making decisions. 

[33] This new Comment is a slightly modified version of Comment [10] to current Rule 

2.2. The changes are stylistic. 

Organizational Clients 

 Caption The caption has been added to set off the new Comments. 

[34] This new Comment addresses the application of paragraph (a) to situations involving 

corporate or other organizational affiliates. The language is largely drawn from the conclusions of ABA 
Standing Committee on Ethics and Professional Responsibility Formal Opinion 95-390, although the 
Commission believes that there will be more situations in which the lawyer will be prohibited from 
undertaking representation than may have been reflected in that opinion. 

[35] This Comment maintains current Comment [14] with modifications designed to reflect 

that, when problems arise with a lawyer-director, the lawyer may either resign as director or 

195 
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Model Rule 2.2 

Reporter's Explanation of Changes 

TEXT: 

The Commission recommends deleting Rule 2.2 and moving any discussion of common representation 

to the Rule I .7 Comment. The Commission is convinced that neither the concept of 'intermediation" (as 

distinct from either "representation" or "mediation) nor the relationship between Rules 2.2 and 1.7 has 

been well understood. Prior to the adoption of the Model Rules, there was more resistance to the idea 

of lawyers helping multiple clients to resolve their differences through common representation; thus, 

the original idea behind Rule 2.2 was to permit common representation when the circumstances were 

such that the potential benefits for the clients outweighed the potential risks. Rule 2.2, however, 

contains some limitations not present in Rule I. 7; for example, a flat prohibition on a lawyer continuing 

to represent one client and not the other if intermediation fails, even if neither client objects. As a 

result, lawyers not wishing to be bound by such limitations may choose to consider the representation 

as falling under Rule 1.7 rather than Rule 2.2, and there is nothing in the Rules themselves that clearly 

dictates a contrary result. 

Rather than amending Rule 2.2, the Commission believes that the ideas expressed therein are better 

dealt with in the Comment to Rule 1.7. There is much in Rule 2.2 and its Comment that applies to all 

examples of common representation and ought to appear in Rule I. 7. Moreover, there is less resistance 

to common representation today than there was in 1983; thus, there is no longer any particular need to 

establish the propriety of common representation through a separate Rule. 

COMMENT: 

[1]  This Comment has been deleted. The Commission believes the term "common 

representation" is preferable to "intermediation." 

[2] This Comment has been deleted as no longer necessary since the term “intermediation" 

has been eliminated. 

[3] This Comment has been deleted. Some of the material may be found in the Comment to 
Rule 1.7. 

[4] This Comment has been deleted. Some of the material may be found in the Comment to 

Rule 1.7. 

[5] This Comment has been deleted as no longer necessary after the elimination of the 

term "intermediation." 

[6] This Comment has been deleted. Some of the material may be found in the Comment to 

Rule 1.7. 

276
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RULE 1.7 ABA MODEL RULES 

example, a lawyer may not represent multiple parties to a negotiation whose interests are 

fundamentally antagonistic to each other, but common representation is permissible where the clients 

are generally aligned in interest even though there is some difference in interest among them. Thus, a 

lawyer may seek to establish or adjust a relationship between clients on an amicable and mutually 

advantageous basis; for example, in helping to organize a business in which two or more clients are 

entrepreneurs, working out the financial reorganization of an enterprise in which two or more clients 

have an interest or arranging a property distribution in settlement of an estate. The lawyer seeks to 

resolve potentially adverse interests by developing the parties' mutual interests. Otherwise, each party 

might have to obtain separate representation, with the possibility of incurring additional cost, 

complication or even litigation. Given these and other relevant factors, the clients may prefer that the 

lawyer act for all of them.  

Special Considerations in Common Representation 

[29]  In considering whether to represent multiple clients in the same matter, a lawyer should 

be mindful that if the common representation fails because the potentially adverse interests cannot be 

reconciled, the result can be additional cost, embarrassment and recrimination. Ordinarily, the lawyer 

will be forced to withdraw from representing all of the clients if the common representation fails. In 

some situations, the risk of failure is so great that multiple representation is plainly impossible. For 

example, a lawyer cannot undertake common representation of clients where contentious litigation or 

negotiations between them are imminent or contemplated. Moreover, because the lawyer is required 

to be impartial between commonly represented clients, representation of multiple clients is improper 

when it is unlikely that impartiality can be maintained. Generally, if the relationship between the parties 

has already assumed antagonism, the possibility that the clients' interests can be adequately served by 

common representation is not very good. Other relevant factors are whether the lawyer subsequently 

will represent both parties on a continuing basis and whether the situation involves creating or 

terminating a relationship between the parties. 

[30]  A particularly important factor in determining the appropriateness of common 

representation is the effect on client-lawyer confidentiality and the attorney-client privilege. With 

regard to the attorney-client privilege, the prevailing rule is that, as between commonly represented 

clients, the privilege does not attach. Hence, it must be assumed that if litigation eventuates between 

the clients, the privilege will not protect any such communications, and the clients should be so advised. 

[31]  As to the duty of confidentiality, continued common representation will almost 

certainly be inadequate if one client asks the lawyer not to disclose to the other client information 

relevant to the common representation. This is 

36 
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 CLIENT - LAWYER RELATIONSHIP RULE 1.7 

so because the lawyer has an equal duty of loyalty to each client, and each client has the right to be 

informed of anything bearing on the representation that might affect that client's interests and the right 

to expect that the lawyer will use that information to that client's benefit. See Rule 1.4. The lawyer 

should, at the outset of the common representation and as part of the process of obtaining each client's 

informed consent, advise each client that information will be shared and that the lawyer will have to 

withdraw if one client decides that some matter material to the representation should be kept from the 

other. In limited circumstances, it may be appropriate for the lawyer to proceed with the representation 

when the clients have agreed, after being properly informed, that the lawyer will keep certain 

information confidential. For example, the lawyer may reasonably conclude that failure to disclose one 

client's trade secrets to another client will not adversely affect representation involving a joint venture 

between the clients and agree to keep that information confidential with the informed consent of both 

clients. 

[32] When seeking to establish or adjust a relationship between clients, the lawyer should 
make clear that the lawyer's role is not that of partisanship normally expected in other circumstances 
and, thus, that the clients may be required to assume greater responsibility for decisions than when 
each client is separately represented. Any limitations on the scope of the representation made 
necessary as a result of the common representation should be fully explained to the clients at the 
outset of the representation. See Rule 1.2(c). 

[33] Subject to the above limitations, each client in the common representation has the right 
to loyal and diligent representation and the protection of Rule 1.9 concerning the obligations to a 
former client. The client also has the right to discharge the lawyer as stated in Rule 1.16. 

Organizational Clients 

[34] A lawyer who represents a corporation or other organization does not, by virtue of that 
representation, necessarily represent any constituent or affiliated organization, such as a parent or 
subsidiary. See Rule 1.13(a). Thus, the lawyer for an organization is not barred from accepting 
representation adverse to an affiliate in an unrelated matter, unless the circumstances are such that the 
affiliate should also be considered a client of the lawyer, there is an understanding between the lawyer 
and the organizational client that the lawyer will avoid representation adverse to the client's affiliates, 
or the lawyer's obligations to either the organizational client or the new client are likely to limit 
materially the lawyer's representation of the other client. 

[35] A lawyer for a corporation or other organization who is also a member of its board of 
directors should determine whether the responsibilities of the two roles may conflict. The lawyer may 
be called on to advise the corpora- 

37 
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Family and Business Issues are Interrelated 
 

It is much easier to discuss planning by organizing specific issues in a circle.  This is a typical list for most 
families, family business owners or otherwise, in consideration of the estate plan.  Once issues are 
randomly placed in a circle, the starting point for discussion and analysis is irrelevant.  Do not attempt to 
make any decisions until it is time to make a second trip around the circle with family members. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

 
Separately, there is a list of typical issues for a business enterprise (whether family-owned or not). 

 

 

 

 

 

 

 

 
 

 

 

 
 

 

 

Communications 

Succession/ 

Continuity 

Intergenerational 

Relationships 

Buy-Sell 

Agreement 

Control 

Strategic 

Planning 

Governance 

Competition 

The Economy 

Lawsuits 

Key Employees 

Financial 

Structure 

Going 

Concern Analysis 

Sell-Out Option 

Valuation 

Profitability 

Investment 

Plan 

Protect Assets 

from Creditors 

Stepfamilies 

Life Insurance 

Equality/ Fairness 

to Children 

Charity 

Power of Attorney 

Dysfunctional 

Family Members 

Lifetime Gifts 

Executor 
Estate Tax 

Healthcare 

Financial 

Security for 
Retirement 

Plan 

Potential 

Divorce 

Trusts and Trustees 

  Wills 
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In the case of a family-owned business, and the planning matters that must be addressed for the 
family in terms of estate planning, plus planning for the successorship and continuity of the business 
enterprise, all of the issues are inextricably entwined and overlap into one giant circle: 

 

 

 

 
S

Intergenerationa

l 

Relationships Wills 

Trusts 

and 

Trustees 

Healthcar

e 
Liquidity 

Charity 

The Economy 

Company Structure 

Financial Security for Spouse 

Business Insiders v. Outsiders 

In-Laws 

Key Employees 

Conflict Resolution 

Competition 

Stepfamilies 

Executor 

Communications 

Potential Divorce 

Estate Tax 

Financial Structure 

Buy-Sell Agreement 

Strategic Planning 

Life Insurance 

Sell-Out Option 

Control 

Dementia 

Successorship/Continuity 

Protect Assets from Creditors 

Investment Plan 

Sibling 

Rivalry 
Retirement 

Plan 

Dysfunctional 

Family 

Members  

Equality/ 

Fairness 

for 

Children 

Disability 

Lifetime Gifts 

Family Spirit/Identity 

History 

Going Concern Analysis 

Power of Attorney 

Governance 

Valuation 
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Almost everything is interrelated.  The family often feels it is running in circles.  The task that lies 
ahead is daunting and, sometimes, overwhelming.  The pace and content of the communication 
process with the clients must be smooth and methodical.  The attorney must develop the list of 
issues in an organized and competent fashion.  The clients must develop trust and confidence 
in the attorney’s ability to lead them through the planning process.   

 
At the outset, it must be determined which family members will participate in the planning 
process and, importantly, at which point they will enter the discussions.  If the engagement 
begins from the personal estate and financial planning perspective, then it may be beneficial for 
the first few meetings to be limited to the client, with his or her spouse.  This is especially true if 
the client owns a majority interest in the related family business enterprise.  After a period of 
time, and after development of their personal planning objectives, the client and his spouse can 
determine whether they desire to dictate a plan for them, their children, and other members of 
the family and, importantly, the degree of participation and input that they are willing to accept 
from the children and other family members.  Ownership and control has its prerogatives.  The 
client, however, must receive enough input, education, and knowledge about the alternatives 
before he or she can make important decisions about the degree of family input and 
participation in this once-in-a-lifetime event.  In most cases, broad participation and input from 
other family members is encouraged at the appropriate times.   
 
The planning process must also be an educational experience for each other family member.  It 
is unreasonable, and inappropriate, to solicit opinions and ask family members to make choices 
before they have the proper amount of education and information about each available 
alternative.  They must hear and understand—and, importantly, discuss among themselves—
the pros and cons in each case.  Natural conflicts must be identified and discussed before there 
is an actual confrontation (e.g., the price of stock under a buy-sell agreement—children planning 
long-term ownership and leadership in the company naturally prefer a low value, whereas 
others who anticipate a possible sale of their interest in order to enjoy a financial benefit will 
prefer a higher value).  Undoubtedly, all family members prefer  joint and mutual representation 
of the professional advisory team.  This is often a difficult concept for attorneys who are much 
more accustomed to representation of one client versus someone else.  This must be a process 
of intermediation as opposed to advocacy and negotiations.  It must be win-win for all family 
members. 
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Identify and Isolate a Difficult Issue Without Stopping the Overall Process 
(Try Again Second Time Around the Circle) 
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of Justice Brandeis's concept of being attorney for the situation, led to the development of the 

concepts behind Model Rule 2.2, which permit a lawyer to act as intermediary in appropriate 

circumstances. This is consistent with the concept of "lawyer for the family" developed by Professor 

Shaffer and other authorities who seek to define the parameters within which lawyers can provide 

legal services that are reasonably demanded by multiple members of a family who place the overall 

good of the family ahead of individual interests. The fact that some situations involve a family business 

enterprise does not change the supraordinate common goal, but greatly increases the risk and 

complexity that confront the lawyer who undertakes the role of facilitator and intermediary. 

For lawyers who practice law in states that have adopted the Model 

Code, or a variation thereof, Ethical Consideration 5-20 is the counterpart to Model Rule 2.2, which 

deals with legal service as an impartial arbitrator or mediator. In spite of the temptation to equate the 

services of an arbitrator or a mediator with that of the act of intermediation anticipated in Model Rule 

2.2, it is difficult to draw a close analogy. Ethical Consideration 5-20 merely refers to legal services as 

"an impartial arbitrator or mediator" in a "dispute." It does not include the language referring to 

"common representation" and other language contained in Model Rule 2.2, which anticipates the 

simultaneous representation of multiple clients in one or more legal matters in which the clients have a 

common interest. 

Ethical Guidelines for Family Business Practice 

It is relatively easy to construct examples that defy successful resolution from the standpoint of 

professional ethics. Positive solutions and helpful guidelines are difficult to find in published format. 

The following guidelines are suggested for further consideration by lawyers who choose to represent 

multiple family members and their interests in a family-owned or family-controlled business enterprise. 

These guidelines should be viewed as general principles. A lawyer must always reflect on unique facts 

and circumstances in each case which will guide his or her conduct within the Model Rules or Model 

Code. 

1.  Identify all the system participants. It may be also important in some cases to likewise 

identify family members and other individuals who are not presently active in the 

engagement but may become so later on. Silent spouses and in-laws are common examples. 

There should also be appropriate disclosure of any 
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inherent fiduciary duties on the part of the lawyer that may exist because of special 

preexisting relationships between family members who are clients with other family 

members, or nonfamily members, who are also clients in the engagement. It is important that 

the lawyer clearly state and understand the personal and business relationships of each 

individual client with respect to each other client. 
2. Define the scope of the engagement. It is also helpful in many cases to list specific matters 

that are not included in the engagement. It may be preferable to list topics for discussion 
rather than attempting to identify specific matters. At the outset of an engagement, it is often 
difficult to pinpoint specific goals and objectives that will only develop at a later time in the 
course of the engagement. 

3. Discuss limitations concerning confidential information. The lawyer should make a clear 
statement concerning full disclosure of material information to all clients, notwithstanding any 
appeal to the lawyer not to disclose information to another family member who is also a 
client. The lawyer should discuss latitude in making a determination of materiality that will be 
made in the best interest of the family as a whole. The lawyer should explain that his 
testimony concerning otherwise confidential information can be required in the event of a 
formal dispute between family members. 

4. Investigate existing conflicts of interest between clients. The lawyer must explore the 
possibility of substantive conflicts of interest as opposed to mere differences of personal 
opinion, as well as assess the likelihood that a preexisting issue may rise to the level of an 
adversarial situation in the future. The lawyer should also investigate the possibilities that 
hidden conflicts of interest may exist. In most cases, this will prompt family members to 
consider conflictual situations that have escaped their attention. The lawyer should be careful 
to maintain objectivity in all cases. The lawyer may need to segregate and omit certain family 
members as clients to avoid representation of clients with conflicts of interest. 

5. Investigate potential conflicts of interest. This duty should be considered separately from the 
lawyer's obligation to investigate existing conflicts of interest as discussed above. Emphasis is 
on the lawyer's expertise and experience in analyzing hypothetical situations that may 
develop in the future that could result in a 
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material conflict of interest among family members. The discussion of terms of a shareholders' 

buy-sell agreement, for example, will contain inherent differences of opinion relating to price, 

mandatory or nonmandatory buyout, and triggering events that could reasonably be expected 

to rise to the level of a substantive conflict of interest. These possibilities should be explored 

in detail at the outset of the engagement. Perhaps, this is the most important guideline that 

separates lawyers who have sufficient expertise and experience to responsibly undertake this 

analysis from those lawyers who would be well advised to avoid the engagement—or be 

prepared to accept the consequences when a Catch-22 situation arises. 

6. Determine the need or desirability for independent legal representation for any client. 
The lawyer has a duty to suggest to family members the alternative of seeking independent 
legal representation as a means to explore and reach agreement among family members with 
respect to their goals and objectives. Although most families insist they want the efficiency 
and ease of working with a single lawyer, separate representation should be offered by the 
lawyer as an alternative. 

7. Consider any limitations on the exercise of independent professional judgment. The 
lawyer should consider the possibility of any undue influence on the lawyer by one or more 
dominant or prominent family members. This is especially true with respect to prior personal 
or professional relationships between the lawyer and one or more family members. Absolute 
objectivity must be assured, and the lawyer should, in words taken from Ethical Consideration 
5-6 of the Model Code, "avoid even the appearance of impropriety." It can be expected that 
this guideline will most likely be violated by a lawyer who wants to dismiss the importance of 
his or her close relationship with one family member in order to avoid losing the engagement 
by the family as a whole. 

8. Be alert to detect conflicts that develop during the engagement. The lawyer has a 
continuing duty to detect and deal with conflicts that may develop among multiple clients 
post-engagement. It is possible that new duties of disclosure and obtaining consent from all 
clients may arise. Alternatively, continued representation of the parties may no longer be 
possible. 

9. Discuss ground rules regarding unilateral conferences. There should be a specific 
understanding concerning the lawyer's abil- 
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ity to discuss engagement matters with individual family members or specific groups of family 

members. 

10. Discuss ground rules regarding withdrawal. The lawyer usually needs to reserve the 
right to withdraw at any time if he or she believes it is no longer possible to represent all 
family members fairly and within the parameters of ethical conduct. The act of withdrawal, of 
course, should be carried out in a manner consistent with ethical considerations, which 
require consideration and concern for each client's best interest in each case. It should be 
made clear whether or not one family member, or any number less than a majority of the 
family members, can require withdrawal of the lawyer from the engagement. There should be 
an understanding whether or not the lawyer may undertake a "quiet withdrawal"; that is, 
without divulging confidential information that he or she would otherwise be obliged to 
disclose in addition to withdrawal. 

11. Discuss ground rules for future representation of one or more family members 
following termination of the engagement. There should be a clear understanding concerning 
matters addressed in the engagement that cannot be the subject of future representation of 
any family member. In some cases, it may be appropriate to obtain consent from all family 
members with respect to limited future representation in specific matters that are 
determined to be in the best interest of all family members. The lawyer should give 
consideration to Model Rule 2.2 with respect to intermediation in appropriate cases. 

12. Discuss ground rules concerning any duties by the lawyer to inform clients regarding 
post-engagement developments. There has been increased concern with respect to a 
lawyer's duty to inform clients, or previous clients, about changes in circumstances or legal 
principles. Barring other considerations, there should be a clear understanding that the 
lawyer is under no obligation to contact family members regarding new developments unless 
included in the terms of a new or a continuing engagement by family members. The nature of 
many engagements makes it difficult to determine when the lawyer's services have been 
terminated, An appropriate letter concluding the representation should be considered in 
most circumstances. 

13. Set forth terms of the representation in writing to each family member. 
Although not specifically required, it is appropriate in most cases to state the terms of the 
representation in writing in 
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order to avoid future misunderstanding. This should be communicated individually, in the 

form of an engagement letter, to each family member who is a client. 

14. Consider whether all family members who are clients should acknowledge their 
consent to the terms of the representation in writing. It is not required that clients give 
written consent to terms of an engagement regarding representation of multiple clients. In 
many cases, it may be extremely difficult to request and obtain written consent to an 
engagement letter that may appear to be a contractual arrangement intended primarily for 
the protection of the lawyer. It is uncertain that signed consents or waivers would be 
enforceable as a matter of law without independent legal representation of family members 
prior to execution of the "contract." 

15. Memorialize all discussions with family members in file memoranda. It is good 
practice to prepare a written summary concerning all meetings and telephone conversations 
in the course of the representation. Consideration should be given to providing family 
members with copies of such memoranda. Individual lawyers have differing opinions 
concerning practice procedures of this nature. Label memoranda that contain sensitive 
information that could be misunderstood out of context as 'Confidential Attorney Work 
Product" that should not be distributed to the client. 

In Closing 

Lawyers should feel confident in their ability to represent multiple family members in appropriate 

circumstances. Admittedly, representation of this nature requires a certain degree of circumspection 

and possesses a high degree of complexity, even difficulty, for the lawyer in terms of professional 

ethical conduct. Moreover, these difficulties do not allow a lawyer to exclude himself or herself from, or 

otherwise compromise, the application of the formal ethical rules promulgated under either the Model 

Rules or Model Code. 

Lawyers must meet the challenge and become well educated and informed about the ethical rules 

and their applicability to legal representation of multiple clients. The Special Study and the ACTEC 

Commentaries are invaluable resources, which must be studied with care and appreciation. The 

standards of ethical conduct that appear to be hidden are often 
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How the Heck I’ve Practiced Law as a Family Business Advisor for 
20 Years Without Getting Sued (Yet) 

 

Joe M. Goodman 

 

I. Framing the Issues 

 1. Family businesses  

 ● Estate planning for senior generation 

 ● Successor planning for the business 

 2. Family business non-tax considerations (Exhibit 1) 

   Overlapping systems 

   Ascertaining priorities 

   Family agreement 

 3. Circular nature of issues (Exhibit 2) 

4. Who is the client? 

  Multiple simultaneous clients 

  Power, money and control 

  Shared decision making 

  Ownership versus management of business entity 

● Confidentiality issues 

● Duty of loyalty 

● Dealing with substantive conflicts 

  Evaluation in beginning 

  Ongoing evaluation (warnings) 

  The big surprise 

● Undue influence (the Joker in the Deck) 

● Limited mental capacity (a second Joker) 

II. Overview  of Model Rules (Exhibit 3)  

● History 

 ● Present 
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 ● Model Rule 1.2, Scope of Representation, and Comments 

● Model Rule 1.6, Confidentiality 

 ● Model Rule 1.7, Conflicts/Duty of Loyalty 

 ● Model Rule 1.9, Former Clients 

● Model Rule 1.14, Diminished Capacity 

● Model 2.1, Advisor 

● Model Rule 2.4, Third Party Neutral 

 ● ACTEC Commentaries (Exhibit 4) 

III. Skill Sets  

 ● Objectivity 

 ● Open-mindedness 

 ● Experience 

 ● Win-win; not us v. them 

 ● Training and education 

● Client education 

 ● Multiple-disciplinary skill sets (Exhibit 5) 

 ● Beyond the Boundaries article (Exhibit 6) 

IV. Ethical Considerations of Family Business Practice (Exhibit 7) 

V. Dealing with it on a Case by Case Basis 

 ● War stories  

 ● Off the record 

 ● Stretching the rules 

 ● Self-confidence 

 ● Choose clients carefully 

   morality, ethics 

   religious convictions 

   stewardship 

   openness, candor 

   family first versus business first 

   wealthy 

   open communications within family 
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Exhibit 1 
 

Checklist of Non-Tax Considerations 
 

Invariably, there are numerous non-tax factors that have great importance in the ultimate 

success or failure of the family business.  There are psychological, sociological and 

functionality/dysfunctionality issues within the family group that are extremely important – even 

if not readily recognized and appreciated by business owners, family members, and their 

professional advisors.  Long-time afhe members are well-positioned to accept the challenge of 

integrating these factors and relationships in a manner which will yield a successful result for the 

client family.  These capabilities beyond traditional boundaries of tax and estate planning 

differentiate the attorney from a commodity-type attorney.  This includes estate, investment and 

financial planning in the context of family system dynamics.  It also includes evaluation of 

investment risk and diversification, identifying and addressing conflicts of interests, facilitation 

of a communication process among business partners and family members, and the harmonious 

resolution of interrelated goals and objectives. 

 

1. Hidden agendas:  
 

• Can’t always believe what client says 

• Disguised issues 

• Effort to avoid hurt feelings in family 

 

2. Conflicts of interest: 
 

• Sibling rivalry is natural 

• Old versus young generation 

• Kids in the business versus those not 

• Dividends versus retained earnings for growth 

 

3. Emotional or mental dysfunction 
 

• Can be way beyond our expertise and comfort zone 

• More important than money 

• Be alert for denial in the family 

• Best business or tax plan is going nowhere unless… 

• Ignore handicapped or dysfunctional family members at your peril 

 

4. Next-generation control and ownership factors: 
 

• Majority versus minority interest alternatives  

• Limiting ownership to family members active in the business 

• Next generation’s concern about missing a financial windfall 
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5. Power, money and control: 
 

• Family system issues can be inconsistent with best interests for the business 

• Emotions can run high:  jealousy, envy and entitlement 

• Primogeniture is alive and well in this country 

 

6. Mortality issues: 
 

• Planning for retirement or death is depressing 

• Avoiding the issues 

• Rich widows live forever 

 

7. Legacy and guilt: 
 

• Watch for family shrines and altars – they are important 

• Dealing with underachievers (and others) 

 

8. Charitable giving and stewardship: 
 

• Family beliefs, values and culture 

• The earnest desire to “give back” 

• Raising rich kids 

 

9. Asset protection: 
 

• Incredible preoccupation worrying about in-laws and divorce 

• Family members may erroneously view trusts as a punishment 

• Legitimate concern about remarriage, dual families, and undue influence 

 

10. Flexibility, worry and uncertainty: 
 

• Some people are just naturally negative, depressed and unhappy 

• The big gray area between mental competence and clinical illness 

• Looking for the excuse to do nothing 

• Parental control from the retirement center, the grave, and beyond 

• Status quo and fear of new issues 

 

11. Interrelated goals and objectives: 
 

• Consider the differing perspective and natural inclinations for each family 

member 

• Individuals and family units versus “the family” 

• In-laws are people, too 
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12. Business management continuity and successorship issues: 
 

• Invariable lack of a current plan of action 

• Seems to never be a priority except in a crisis 

• Lawyers – consider your own plan of successorship 

• Employ a fire drill exercise to gain attention 

 

13. Irresistible financial opportunity: 
 

• Selling the family heirlooms may be clearly the best option 

• Start a new family legacy as an alternative 

 

14. From frying pan into the fire: 
 

• Does a good tax or business plan create new problems, issues and conflicts? 

• Crisis planning is very poor planning 

• Burning down the business or the family is the risk of procrastination  

 

15. Investment risk diversification: 
 

• Family business ownership passions obscure objectivity 

• Be mindful of the warning about “putting all of your eggs in one basket” 

• Pride goeth before the fall 

 

16. Facilitation of trusts for family members: 
 

• Planning for the family must be integrated with the business plan 

• Holistic planning is not a linear process 

 

17. Simplicity: 
 

• Beware when clients insist on something “simple” 

• Beware of shortcuts and moving too fast 

• “Simple” does not mean short, quick and cheap 

 

18. Facilitation of family gifts and bequests: 
 

• Carefully consider competing interests within the family 

• Emphasize the treatment of children “fairly”, not equally 

• The goal should be “rough justice”, not equal pots of money 

• Timing is everything 

• Annuitize principal in lieu of lifetime trusts 
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19. Avoiding conflict and joint ownership:  dual families/widow-children/ 
siblings: 

 

• Family friction can often be too subtle to identify without effort 

• Consider dynamics between surviving spouse and the children 

• Dual families can become volatile after loss of the common denominator 

• Consider natural conflicts between lifetime beneficiary and remainderman 

• Sibling love does not carry over to the cousin confederation 

• The wicked stepmother story is not a fairytale 

• Funny things can happen with and to 80 and 90-year olds, and beyond 

 

20. Diverse talents, interests and needs with family: 
 

• Accommodating dynamic business leaders, natural followers, artists, and 

underachievers 

• Accommodate non-traditional family units and individuals 

• All children are equal in the eyes of Mother; what about Dad? 

• Respect the schoolteacher, as well as the dynamic overachiever 

 

21. Age factors and longevity: 
 

• Rich widows (and some widowers) live forever 

• Look hard at three generations sharing the same golden goose 

• Mental incapacity factors must be evaluated 

 

22. Deterioration in business acumen or energy: 
 

• Gradual, but substantial, deterioration in mental capacity will likely be 

important  

• Our society’s presumption of capacity can tragically destroy the legacy 

• Consider alternative assets to control in later years 

• Think about how many incapacitated seniors have driver’s licenses 

• Don’t dodge this issue just because you are only a  lawyer 

 

23. Unemployed children with no future: 
 

• An underachieving child or grandchild is inevitable – deal with it 

• Don’t punish good kids because of one with special issues 

• Raising rich kids is a part of the holistic process 

 

24. Intergenerational aspects of sharing wealth: 
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• Getting the financial windfall at age 70 is not very helpful 

• The senior generation’s “right” to control must be challenged 

• Senior generation hates debt; young adults love it 

• Powerful control issues are at work here 

 

25. Feelings of obligation to loyal employees: 
 

• Feelings of guilt can trump good investment decision-making 

• Sale to employees may be no more than a risky earn-out 

• Consider alternative financial rewards for long-term employees 

 
 

 


